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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other indexes are pub- 


lished in the December issue of Agriculture Decisions. 
[cjs-awg] 





CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY — DECEMBER 1980 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


PAGE 
*GREAT WESTERN PACKING COMPANY AND DALE CLARK. FSQS 
DIGCRELINOS OD, V-MOOEIBENNU 5.5, 5. choeiorg a adore se nena eta reus Mae ay ak sa 1358 
HuTTon, WILLIAM H. I & G Docket No. 63. Amended or- 


KING MEAT CoMPANY. FSQS Docket No. 4. | Remand or- 


Swirt FRESH MEATS. FSQS Docket No. 12. 
ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


Scott, JAMES V., v. UNITED STATES DEPARTMENT OF 
AGRICULTURE, DONALD A. CAMPBELL and BOB BERGLAND. 
7th Cir., February 12, 1980; Affirming Secretary’s deci- 
sion. Issues considered: delay, incorrect procedure, and 
severity of sanction (USDA Docket No. VA-2) 


DISCIPLINARY DECISIONS 


*GISH, JOHN G., DR., VA Docket No. 16. Consent 
Lucas, MICHAEL A., DR., VA Docket No. 11. Decision and 
Order 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


* BROSHAR, FERN., MRS., AWA Docket No. 127. Consent 
Cuick DELIVERY SERVICE INC. AWA Docket No. 1386. 
Consent 
COLUMBUS ZOOLOGICAL GARDEN. AWA Docket No. 142. 
Consent 
DELTA AIR LINES, INC. AWA Docket No. 134. Consent 
*DOORNICK, WALLACE. AWA Docket No. 131. Default 
FAIRBANKS, GRANVEL. AWA Docket No. 135. Consent 
FOWLER, DONNA. AWA Docket No. 118. Consent 
MARSHALL RESEARCH ANIMALS, INC. AWA Docket No. 
121; Consent 
MARTIN, RACHEL, MRs. AWA Docket No. 126. 
Order denying reconsideration 


*Current months Novemher-December 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


MEEDs, Davin R., d/b/a M&M Petr FaRM AND ZOO. AWA 


Docket No. 124. Consent 
*SAINT BARNABAS HospPITAL. AWA Docket No. 143. 


SHARON, JEFFREY. AWA Docket No. 128. Decision and 


Order denying reconsideration 
THOMPSON, L. E., d/b/a THOMPSON’S WILD ANIMAL FARM and also 


d/b/a THoMpPsoN’s ZOO. AWA Docket No. 122. Con- 


VAN WYK, WILLIS, and CYNTHIA, d/b/a VAN Wyk KEN. 
NELS. AWA Docket No. 130. Consent 


EGG PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 


MOUNTAINSIDE BUTTER AND EGG COMPANY. I & G Docket No. 


64. Decision and Order 
Stay order, pending issuance of further order 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


AGAR Foop  Propucts, INC. FMIA Docket No. 
Decision and Order 
* ALEXANDER, GEORGE, JR., d/b/a IDAHO MAID Foops. FMIA 
Docket No. 42. Decision and Order 
APEX MEat Co., INC. and AARON MAGIDow. 


5. Dismissed 
* BLUSAL MEats, INC. FMIA Docket No. 44. 
CASTLEBERRY’S Foop Co. FMIA Docket No. 36. 


CONSTANTINO, B., AND Sons, INC. 


Consent 
EDWARD'S Foop, INc., d/b/a CATTLEMEN’S MEAT Co. FMIA 


Docket No. 43. Default 
STEVENS Foops, INC., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Consent as to Daniel Reid, 


UTICA PACKING COMPANY. FMIA Docket No. 35. Decision 


and order 
Stay order, pending judicial review 


*Current months November-December 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT 


AGRICULTURE DECISIONS 


CHURCH, DAVID. HPA Docket No. 120. Consent 

Cook, WILLIE. |. HPA Docket No.36. Dismissalofappeal............... 

FOSTER, VERNON. HPA Docket No. 136. Default 
Respondent’s “Motion to Set Aside Default” denied 

GILMER, Ray. HPA Docket No. 115. Consent 

GILMER, RAY and PAuL NELMS. HPA Docket No. 
113. Consent 
Amendment to consent decision 

KERSHNER, WANDA, and WINKY GROOVER. HPA Docket No. 
92. Consent 

*LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
1%. Decision and Order 
* PARNELL, FRANK. HPA Docket No. 159. 

ROBERTS, HOWARD: HAYWOOD OSBORNE, and/or OSBORNE CHEVRO- 
LET Co. HPA Docket Nos. 83 and 90. Consent as to 
Osborne Chevrolet Co., Dismissal as to Haywood Osborne . 

SEAL, JERRY and HOWARD ROBERTS. HPA Docket No. 78. 
Default 

SHADE, EARL and JIM MESSENGER. HPA Docket No. 110. 
Consent 

YOUNG, JOHN. HPA Docket No. 122. 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICUL- 
TURE and UNITED STATES OF AMERICA. (USDA P&S Dock- 
et No. 4953) Issues considered; delay, order not sup- 
ported by substantial evidence. Affirms Secretary’s order . 

Rick, BILL and Lois d/b/a CLEBURNE CoUNTY LIVESTOCK AUCTION 
v. CLENIS WILCOX and BILL Davis d/b/a Davis LIVESTOCK 
AUCTION. (USDA P&S Docket No. 4926) Affirms Secre- 
tary’s order 

VANCE, DEWEY v. DEWEY REED. P&S Docket No. 
5581. U.S. District Court Middle District of Tennessee 
Memorandum — will hold hearing on disputed issues 


REPUBLISHED DISCIPLINARY DECISION: 


DeJONG PACKING COMPANY, et al. P&S Docket No. 5087. 
Published July 1977 issue, cite as 36 A.D. 1181, repub- 
lished herein to correct errors not corrected in page proofs 
of prior issue 


“Current months November-December 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—CONT. 


Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


ADAIR COUNTY LIVESTOCK MARKET CENTER, INC. P&S Docket 
No. 5773. Decision and Order 
*Suspension terminated by supplemental order 
ALLEN, H. F., P&S Docket No. 3996. Suspension termi- 


AMERICAN MEAT PACKERS, INC., and HOLLIS E. CARTER. P&S 
Docket No. 5591. Decision and Order 

* AMHERST CouNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LOUISE B. HOWELL. P&S Docket No. 5824. Consent . 

ARGOE LIVESTOCK, INC. P&S Docket No.5711. Suspended 
as a registrant 
Suspension terminated by supplemental order 

ATLAS PACKING Co., CHINO VALLEY MEAT PACKING Co., and 
IDEAL MEAT PACKING Co. P&S Docket No. 5056. 
Dismissal 

AVERY, RUSSELL E., INC. P&S Docket No. 5692. Default . 

BEACON Foop Propucts’ Corp. P&S Docket No. 
5641. Dismissal 

BEAN, LLOYD. P&S Docket No. 5672. Default 

BERKOWITZ, SAMUEL. P&S Docket No. 5664. Default 

BERRYHILL PACKING Co., INC. P&S Docket No. 5724. Con- 


BLOM, JOHN. P&S Docket Nw. 5785. Consent 

BOND, CHARLES and HENRY CALLAHAN. P&S Docket No. 
5689. Consent 

*BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHA VALLEY FARMS. P&S Docket No. 5763. Con- 


* BRENNAN, MICHAEL E. P&S Docket No. 5823. Consent 

BrIGGS, GREGG, d/b/a KEMOSABE HOLSTEINS. P&S Docket No. 
5684. Consent 

Brown, DAvip R., d/b/a ToNKAWA LIVESTOCK EXCHANGE. 
P&S Docket No. 5714. P&S Docket No. 5714. De- 


BUSSE, CLARENCE “BUTCH”, CHARLES RICHARDSON, and IOWA 
COUNTRY LIVESTOCK MARKETING CO-OPERATIVE. P&S 
Docket No. 5640. Consent as to Charles Richardson 

*Consent as to Jowa County Livestock Marketing Co-opera- 


* Consent as to Clarence “Butch” Busse 
CATE, LEE ALLEN. P&S Docket No. 5680. 
CHARTON, CHARLEY. P&S Docket No. 4621. Suspension 
terminated 
COLLINS, GEORGE W., JR. P&S Docket No. 5726. 


*Current months November-December 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—CONT. 
Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


CONCHO PACKING COMPANY. P&S Docket No. 
Consent 
CONWAY STOCKYARDS, INC., and ROBERT C. McDorn, JR. 
Docket No. 5705. Default 
Coon, GILBERT L. P&S Docket No. 5731. Consent 
*CUGNINI, PAT DUANE, and PATRICK L. CUGNINI, d/b/a HI COUNTRY 
CATTLE Co. P&S Docket No. 5725. Default 
*Suspension terminated by supplemental order 
CUMBERLAND Stock YARDS, INC. P&S Docket No. 5671. 
Consent 
Day, CHARLES S. (SANFORD), d/b/a Day's HoG BUYING. P&S 
Docket No. 5694. Consent 
Suspension terminated 
DENSLOW, MICHAEL G.T. P&S Docket No. 5758. 
Consent 
DRAUGHON, G.L., d/b/a G.L. DRAUGHON WHOLESALE 
MEATS. P&S Docket No. 5761. Consent 
*DuFFEY SAUSAGE CoMPANY, INC., a corporation, and JAMES E. 
DUFFEY, an individual. P&S Docket No. 5837. Con- 


DUNN BROTHERS MEatTs, INC., DONNIE RAY DUNN and DANNY L. 
DUNN. P&S Docket No. 5720. Consent 

E.G. CATTLE COMPANY. P&S Docket No. 5739. 
pended as a registrant 

Epwarps, H. D. “Rassir”. P&S Docket No. 5732. Con- 


ELM HILL Meats, INC. P&S Docket No. 5663. 
ESPEL, DAVID C. P&S Docket No. 5796. Consent 
* FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, and individual. P&S Docket No. 5736. Con- 
sent as to Fuirchild Livestock Sales, Inc. 
*Suspension terminated by supplemental order 
FALLER, LARRY L. P&S Docket No.5760. Consent 
*FOWLER AUCTION COMPANY. P&S Docket No. 5827. Con- 


*Suspension terminated by supplemental order 

Fr10 LIVESTOCK SALES COMPANY, INC., and HARRY M. HArrI- 
SON. P&S Docket No. 5709. Consent 

Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ INTERNA- 
TIONAL; ALLEN TAYLOR CATTLE Co., INC.; LORENZ NEUHOFF, 
III; and WILLIAM ALLEN TAYLOR, JR. P&S Docket No. 
5618. Consent as to Allen Taylor Cattle Co., Inc. and 
Will AEN TAVIS... rr ee es Re a Da OE Taek he eo 

GIBSON, BARNEY M., W.L. LANNINGHAM and LEONARD Las. 
TER, P&S Docket No. 5754. Consent as to Barney M. 
Gibson and W. L. Lanningham 
Consent as to Leonard Laster 


*Current months November-December 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—CONT. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*GORE, WILLIAM MACK. P&S Docket No. 5808. Consent 
* GUSTAFSON, ROGER C. P&S Docket No. 5781. Consent 
HARDESTY, RICHARD L., and C. H. WHORLEY. P&S Docket No. 
5722. Consent as to Richard L. Hardesty 
Consent as toC. H. Whorley 
Suspension terminated as to C. H. Whorley 
HAROLD LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 5029. Dismissal 
HENIFIN, CALVIN W. P&S Docket No. 5759. Default 
* HENIFIN, CALVIN W. P&S Docket No. 5776. Default 
* HESSELING, THOMAS G. P&S Docket No. 5825. Consent 
Hosss, Don. P&S Docket No. 5746. Suspension termi- 
nated 
HOGELAND, Roy. P&S Docket No. 5729. 
Suspension terminated by supplemental order 
HOLMAN, WADE, and JACKSONVILLE LIVESTOCK COMMISSION, 
INC. P&S Docket No. 5615. Consent 
Amendment to Decision and Order 
HOWELL SALES COMPANY, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MAR- 
KET, and SOUTHAMPTON LIVESTOCK SALES. P&S Docket 
No. 5651. Suspended as a registrant 
Suspension terminated by supplemental order 
KELLY, C. L., JR. P&S Docket No. 5702. Consent 
KNIGHT, JAMES L. P&S Docket No. 5704. Consent 
KOEDAM, WILLIAM §., SIDNEY and ROGER. P&S Docket No. 
5740. Consent 
Koza, LARRY, d/b/a K AND K LIVESTOCK. P&S Docket No. 
4359. Suspension terminated by supplemental order 
*LANGLESS Bros. AUCTION MARKET, INC. P&S Docket No. 
5806. Consent 
*LEAVELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLoop, EpGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
STocK, INcC., MOUNTAIN STATES CATTLE COMPANY and 
MICHAEL F.. DONALDSON. P&S Docket No. 5707. Con- 
sent as to Mountain States Cattle Company and Michael F. 
Donaldson 
*Consent as to Spencer Livestock, Inc 
*Consent as to Intermountain Cattle Co., Inc., Calvin A. 
Blood and Edgar C. (Barney) Stephens 
*Consent as to Shasta Livestock Auction Yard Sale, Inc. and 
Ellington R. Peek 


*Current months November-December 1980 decisions. 
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PACKERS AND STOCKYARDS ACT, 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CUMULATIVE LIST OF DECISIONS REPORTED 


1921—CONT. 


*LIBERTY PACKING Co., INC. 


Lortus LIvEsTocK, INC. 
LONG, WEsT & Co. 
LunptT, CATO, JR., and JAY. 


P&S Docket No. 5697. 
P&S Docket No. 5713. 


P&S Docket No. 5838. 


Consent 
P&S Docket No. 5445. 


Con- 


WANS OING 5035 5x6 ko iphar a eee 


Mod- 


ification of prior order ... 
Mc ANpREws, NOLAN. P&S Docket No. 5657. 
*McCARTNEY, ? 'CHARD. P&S Docket No. 5748. Consent 
*MCDANIE?. ” _.:ER. P&S Docket No. 5766. Consent 
MCM Livestock, INCORPORATED, TED CONRAD MCANINCH, and 
KENNETH T. COLEMAN. P&S Docket No. 5639. Deci- 
sion and Order 
McMICHAEL, WILLIAM R. P&S Docket No. 5741. Consent 
Meat Masters, INc., RICHARD M. CeRV, and Gary A. 
YOUNG. P&S Docket No. 5456. Consent 
MEEKS, WAYNE. P&S Docket No. 5695. Consent 
Moore, Fioyp J. P&S Docket No. 3642. Suspension 
terminated by supplemental order 
*Moses LAKE AND OTHELLO LIVESTOCK MARKETS, INC. 
Docket No. 5772. Consent 
PARTY PACKING CORPORATION. 
Consent 
PASTURES, INC., TOMMY BREEDLOVE, and JUDY. 
No. 5690. Default 
PASTURES, INC., TOMMY BREEDLOVE, and JUDY. 
No. 5706. Consent 
PASTURES, INC., TOMMY BREEDLOVE, and JUDY. 
No. 5790. Consent 
PETERSON, DOYLE THOMAS. 


P&S Docket No. 5719. 
P&S Docket 
P&S Docket 
P&S Docket 
P&S 
P&S Docket No. 5733. 

P&S Docket No. 5765. 

& Sons, INC. P&S 


PRZYCHODZKI, JOHN A. 
QUAKER PORK PACKERS. 
*QUATRUCCI, ALFRED, 

5815. Consent 

RAILHEAD CATTLE Co., INC. and CHARLES A. NEAL. 
et No. 5701. Consent 

RIEDEL, ROBERT J., d/b/a GILLETT CATTLE Co., 
Docket No. 5721. Consent 

RIVERSIDE MEAT COMPANY, INC. 
Consent 

ROBERTS, R. E., d/b/a FARMERS AND RANCHERS LIVESTOCK CoM- 
MISSION Co, P&S Docket No. 4634. Suspension ter- 
minated by supplemental order 

ROSETH, JEROME G., and DUWAYNE E. BURTON. 
No. 5650. Decision and Order 
Stay order pending issuance of further order 


Consent 
Docket No. 


P&S Docket No. 5635. 


P&S Docket 


*Current months November-December 1980 decisions. 
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PACKERS AND STOCKYARDS ACT, 1921—CONT. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


* Order lifting Stay Order 
*Supplemental Order-terminating suspension 
*RUNTZ, ROBERT L., INC., a corporation, and ROBERT L. RUNTz, an 
individual. P&S Docket No. 5810. Consent 
RUSSELL, JERRY G. P&S Docket No. 5749. Default 
*SHASTA LIVESTOCK AUCTION YARDS, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Consent 
*Smco, C. L. P&S Docket No. 5203. Order lifting Stay 


STERLING COLORADO BEEF Co., and CERES LAND Co. 
Docket No. 5201. Decision and Order 

STEWART, DAviID E. and R.H. CLARK. P&S Docket No. 
5688. Dismissal as toR. H. Clark 
Consent as to David E. Stewart 

STILLE, JAMES A. P&S Docket No. 5831. 

SUPERIOR'’S BRAND Meats, INC. P&S Docket No. 
5787. Consent 

Swirt & COMPANY. P&S Docket No. 5734. Con- 


THELEN, EDWIN W. P&S Docket No. 5743. Consent 

THOMASTON BEEF and VEAL, INC., JAMES R. BICKLEY and WIL- 
LIAM A. VERDON. P&S Docket No. 5674. Decision 
and Order 

THOMPSON, JIM. P&S Docket No. 5669. Consent 

VEALEY, HARRY, JR. P&S Docket No. 5600. Decision and 
Order 
Suspension terminated by supplemental order 

WALTI, SCHILLING & Co., WOLFSENS’ FEED Lots, INC., SUNSET 
CATTLE COMPANY, LAWRENCE J., HENRY B., HENRY A., and 
WARREN L. WOLFSEN. P&S Docket No. 5057. Deci- 
sion and Order 

WATERMAN, WILLIAM E., and MIDDLETOWN AUCTION SALES, 
INC. P&S Docket No. 5755. Consent 

WATSON, JAMES B. P&S Docket No. 5811. Consent 

WESSELS, GARY. P&S Docket No. 5708. Consent 

WESTWIND CATTLE COMPANY. P&S Docket No. 5676. Con- 


WHITEHEAD, WESLEY G. P&S Docket No. 5730. Decision 
and Order 

*WHITEN, JAMES P. P&S Docket No. 5767. Default 

WINN, DAVE. P&S Docket No. 5742. Default 

WINSLOW MARKETING CENTER, INC., WAYNE C. ETNYRE and 
CLYDE ETNYRE. P&S Docket No. 5784. Decision and 


WRIGHT, ROBERT G. 


“Current months Novemher-Decemher 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


REPARATION DECISIONS: 


Hop! AGRICULTURAL IMPROVEMENT ASSOCIATION v. JIM NOLAND 
and JERRY NOLAND, d/b/a NOLAND ENTERPRISES, TEXHOMA 
LIVESTOCK COMMISSION Co., INC. and DOYLE HATCH. P&S 
Docket No. 5526. —_ Decision and Order 

LANG, PETER v. CecIL METTER, d/b/a LANCASTER SALES 
YARD. P&S Docket No. 5699. Decision and Order 

SOUTHWESTERN NORTH CAROLINA — PRODUCE MARKET and 
MOUNTAIN FOLK CENTER, INC., d/b/a MOUNTAIN LIVESTOCK 
AUCTION v. GARY R. HAMILTON. P&S Docket No. 5703. 
Default 

WALKER, JOHN H., Farms, Lrp. v. DENNIS VAUGHN. P&S 
Docket No. 5768. MIMO 66 create ere Ss Re EI eT scale 3 eked orc 

WESTERN IOWA FARMS Co., et al, v. Sioux City Stock 
YARDS. P&S Docket No. 5556. Order denying mo- 
tion to postpone effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 
COURT DECISION: 


* AMERICAN FRUIT PURVEYORS, INC. v. UNITED STATES OF AMERICA 
and BoB BERGLAND, SECRETARY OF AGRICULTURE. (USDA 
PACA Docket No. 2-4355) Affirms Secretary's order 


DISCIPLINARY DECISIONS: 


* ALFIE PRODUCE CORP. PACA Docket No. 2-5626. 


AMERICAN BROKERAGE OF KANSAS CiTy, INc. PACA Docket 
No. 2-5443. Default 

BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 
2-5347. Decision and Order 

BEARE, PASCHAL ROBERT, d/b/a BEARE AND BEARE SALES 
Co. PACA Docket No. 2-5442. Default 

BexAR PropucE Co., INc. PACA Docket No. 2-5155. 
Decision and Order 

BLALOCK, ADAM, TOMATO COMPANY. PACA Docket No. 
2-5634. Consent 

BULLOCK, R.G:., Pro.,. Co. PACA Docket No. 
2-5664. Consent 

CARAMAGNO, Tom, & Co., INc. PACA Docket No. 2-5584. 
Default : 

CHICAGO PRODUCE DISTRIBUTORS. PACA Docket No. 
_2-5558. Default 


*Current months November-Decemher 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


ComMISsION House, INc., THE. PACA Docket No. 
2-5447. Decision and Order 

CROUTHAMEL POTATO CHIP Co., INC. PACA Docket No. 
2-5587. Default 

DAVIS, CECIL, Propuce, Inc. PACA Docket No. 
2-5566. Default 

DeFeo Fruit Co., INC. PACA Docket No. 2-5526. 


FAMULARO, RICHARD D., d/b/a THE PRODUCE TREE. 
Docket No. 2-5553. Default 
FLETCHER PRODUCE, INC. PACA Docket No. 2-5640. Con- 


*GREER BROS. DIST., INC. PACA Docket No. 2-5565. De- 


JOHNSON, L. CHARLES, INC. PACA Docket No. 
2-5515. Decision and Order 
KAFCSAK, RUDOLPH JOHN, d/b/a ACME Foops. PACA Docket 
No. 2-5307. Decision and Order 
Order denying reconsideration 
Stay Order, pending judicial review 
Kap's Foops, INc. PACA Docket No. 2-5478. 
MAURER FRUIT AND VEGETABLE Co. PACA Docket No. 
2-5374. Default 
Moore, ALVIN LEON, d/b/a MooRE PRODUCE and/or BIRMINGHAM 
PRODUCE, INC. PACA Docket No. 2-5527. Consent . 
*MOUNT MADONNA NATURAL JUICES, INC. PACA Docket No. 
5635. Consent 
OzUNA PRODUCE, a partnership, a/t/a OZUNA ProDUCE Co., 
OZUNA Bros., OZUNA BROTHERS, and OSUNA BROTHERS, com- 
posed of HERIBERTO OSUNA a/k/a EDDIE OSUNA, ELIAZAR 
OzuUNA a/k/a ELIZAR OZUNA a/k/a Woopy OzUNA, and HECTOR 
OsunA. PACA Docket No. 2-5560. Default 
*POPULAR FRUIT AND PRODUCE, INC. PACA Docket No. 
2-5583. Default 
PurRE & SIMPLE Foops, INC. a/t/a MAx KoOZECK PRODUCE 
Co. PACA Docket No. 2-5537. Default 
R-B NATURAL Foop Propucts, INC. and SPECKO IVAN. 
ovIcH. PACA Docket No. 2-5572. Default (2 orders) 
Rock IsLAND Fruit Co. PACA Docket No. 2-5496. _ Deci- 
sion and Order 
S AS Super Foops, INc. PACA Docket No. 2-5486. 


TARHEEL BANANA Co., INC. PACA Docket No. 2-5167. 
Decision and Order 

TRIPLE R SALES OF DALLAS, INC. and CHARLES E. PARISH, d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354. Con- 


“Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 

Two BROTHERS PRODUCE Co., INC. PACA Docket No. 
2-5589. Consent 

UpstaTE Packers Co., Inc. PACA Docket No. 
2-5564. Dismissal 

WHAMCO, INC. PACA Docket No. 2-5556. Decision and 
Order 


AGRICULTURE DECISIONS 
REPUBLISHED REPARATION DECISIONS: 


HARVEST FRESH PRODUCE, INC., v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-4375. (Republished herein 
in its entirety) 


REPARATION DECISIONS: 


A. R. Z. PoTATo v. FRANK DONIA COMPANY. PACA Docket 
No. 2-5525. Decision and Order 
“Order granting reconsideration and amending prior order 

AcE Tomato Co., INC. v. DAN GARCIA BROKERAGE, INC. 
PACA Docket No. 2-5236. Dismissed 

AG-WEST GROWERS, INC. t/a AG-WesT v. ANTHONY J. 
D’AcQuisiIsTo, d/b/a TROPIC BANANA Co. PACA Docket 
No. 2-5355. Dismissal 

AKERS MARKETING Co., INC. v. ANTHONY LOBUE PACKING 
Co. PACA Docket No. 2-5412. Decision and Order . 

ALFORD, M. DouG, d/b/a M. D. ALFORD v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5470. Decision and Order 

AMEX DISTRIBUTING COMPANY, INC. v. ANTHONY LOBUE d/b/a 
LOBUE PACKING. PACA Docket No. 2-5458. Deci- 
sion and Order 

ANDRUS & ROBERTS PRODUCE COMPANY v. JIMMY SHMON, d/b/a 
JIMMY SHMON COMPANY. PACA Docket No. 2- 
5495. Decision and order 

BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. PACA 
Docket No. 2-5421. Dismissed 

BAR-WELL Foops LIMITED v. VALLEY PACKING SERVICE INTERNA- 
TIONAL. PACA Docket No. 2-5115. Decision and Or- 


BENANDI PRODUCE Co., INC. v. VICARIS PRODUCE. PACA 
Docket No. 2-5379. Decision and Order 

BENDEL, VICTOR D., COMPANY v. A. PELTZ & SONS, INC. 
Docket No. 2-5333. Decision and Order 

BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE COMPANY v. 
MAURER FRUIT & VEGETABLE COMPANY. PACA Docket 
No. 2-5509. Decision and Order 

BEsT BANANA Co., INC, THE, v. NORFOLK BANANA DISTRIBUTORS, 

____ Inc. PACA Docket No. 2-5529. _ Dismissal 
*Current months Novemher-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Decisions—Cont. 


BLUE ANCHOR, INC. v. E. M. MALLETT, INC. PACA Docket No. 
2-5555. Order toshow cause 
Order that matter shall proceed forthwith 

BORDGES, ALEX, Co., v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5430. Dismissal 

BRANDEL, JERRY A., d/b/a JERRY BRANDEL FARM uv. THE PIE-O- 
Pac, INC. PACA Docket No. 2-5492. Decision and 


Brooks, H., & Co., v. GENE BARFIELD PACKING 
Co. PACA Docket No. 2-5499. Dismissal 

BRYANT Ray v. POPULAR Fruit & PRODUCE, INC. PACA Dock- 
et No. 2-5449. Continued pending bankruptcy petition 

BURNAND & Co., INC. v. Procaccl Bros. SALES CORPORA- 
TION. PACA Docket No. 2-5504. Decision and Or- 


*BUSHMAN’S INC. v. SOL SALINS, INC. PACA Docket No. 
2-5581. Dismissal 
CAPPARELLI, PETER and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CECILE J. ORLOWSKI. PACA Docket No. 2-5450. Dis- 
missal of petition to reconsider 
Caric, Louis, & SONS v. BEN GATz Co. PACA Docket No. 
2-4712. Stay order, pending issuance of further order . 
Extension of Stay order 
Petition for reconsideration, dismissed 
CENTRAL FARMS v. AG-WEST GROWERS, INC. t/a AG-WEST and/or 
McDONNELL & BLANKFARD, INC. PACA Docket No. 
2-5301. Decision and Order 
CHIQUITA BRANDS, INC. v. I. BORIS COMPANY. PACA Docket 
No. 2-5477. Dismissal 
* CHIQUITA BRANDS, INC. v. VALLEY ONIONS, INC. PACA Docket 
No. 2-5551. Decision and Order 
CHRISTENSEN, K.W., & SON v. SOL KING’ CORPORA- 
TION. PACA Docket No. 2-5563. Dismissal 
CHUBB, JIM L., d/b/a CHUBB FARMS v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5490. Decision and Order 
COCHISE VEGETABLE GROWERS Ass'n, INC. v. UNITED GROWERS, 
INC. PACA Docket No. 2-5607. Decision and Order 
COMMODITY MARKETING COMPANY v. THREE D SALES, INC. 
PACA Docket No. 2-5456. Dismissal 
*DELAWARE PRODUCE GROWERS, INC. v. MICHAEL BROS., 
INC. PACA Docket No. 2-5550. Decision and Order 
DELIS, Nick, Co., INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5451. Decision and Order 
DEMARCO PRODUCE Co., INC. v. J.R. Cortes & Co. PACA 
Docket No. 2-5576. Decision and Order 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


*DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co., INC. 
and GREEN VALLEY ONION Co., INC. v. DENNIS PRODUCE 
SALES, INC. and/or NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket Nos. 2-5405 and 2-5409. Deci- 
sion and Order 

DICHTER BROTHERS & GLass, INC. v. R. FERRIS AND SONS, INC. 
PACA Docket No. 2-5549. Decision and Order 

Dietz & KOLONDENKO v. FooD SERVICES UNLIMITED INCORPORAT- 

ED. PACA Docket No. 2-5579. | Undisputed amount 
*Stay order, pending resolution of bankruptcy petition 

DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Decision and Order 

EASTERN POTATO DEALERS OF MAINE, INC. v. EAstco POTATO 
DISTRIBUTORS, _ INC. PACA Docket No. 2-5610. 
Undisputed amount 

* Decision and Order 

EBEL, FRED C., & Co., INC. v. LOUIE JOSEPH GATTUSO d/b/a LOUIE 
J. GATTUSO. PACA Docket No. 2-5561. Dismissal . 

ELLIS, CHESTER PRINCE d/b/a C.D. ELLIS COMPANY v. DAIL 
Hupson, Ray SYKES AND SON Propuce, INc., H&S Pro- 
DUCE. PACA Docket No. 2-5485. Dismissal 

Fasrizio, A. W. (STEVE), & SON, INC. v. Fort LAUDERDALE PRo- 
DUCE, INC. PACA Docket No. 2-5359. Decision and 


FERNANDEZ, FRANK v. COFONE & OSETE Co. PACA Docket 
No. 2-4999. Decision and Order 

FINERMAN, MEL, Co., INC. v. GARRET-HOLMES & Co., 
INC. PACA Docket No. 2-5444. Decision and Order 

FOSTER, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES COMPANY v. 
JAROSZ PRODUCE FARMS, INC. PACA Docket No. 
2-4687. Order on reconsideration 

FRESCO INTERNATIONAL, INC. v. FRED E. CARTER COM.- 
PANY. PACA Docket No. 2-5463. Decision and Or- 


*FRUDDEN PRODUCE, INC. v. E. VEGA & SONS PRODUCE. 
Docket No. 2-5571. Decision and Order 

“Fruit PAK, Inc. v. HARVEST HOUSE MARKETING CORPORATION, 
USA. PACA Docket No. 2-5619. Dismissal, settle- 
ment between the parties 

G & J BROKERAGE Co., INC. v. UBBa’s, INC. tla SOUTHERN PRO- 
DUCE Co. PACA Docket No. 2-5494. Dismissal 

GARIN COMPANY, THE, v. MAURER FRUIT AND VEGETABLE 
COMPANY. PACA Docket No. 2-5510. Decision and 
Order 


*Current months Novemhber-December 1980 decisions. 


1930—Cont. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Decisions—Cont. 


GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. FORT 
LAUDERDALE PRODUCE, INC. PACA Docket No. 
2-5534. Dismissal 
Stay order, pending issuance of further order 
Order on reconsideration, denied, prior order reinstated 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. Ko- 
DAMA/SCHULMAN' CoO., INC. PACA Docket No. 
2-5548. Dismissal 
*Stay order, pending issuance of further order 

GERAWAN, R. M., Co., INC. v. SQUILLANTE & ZIMMERMAN SALES, 
Inc., a/tla StmonS & FRENCH. PACA Docket No. 
2-5452. Decision and Order 

GILBERT DISTRIBUTING, INC. v. AUSTER COMPANY, INC. 

Docket No. 2-5353. Decision and Order 

GOLDEN H. PACKING Co. v. WORLD WIDE PRODUCE BROKERS, 
INC. PACA Docket No. 2-5462. Decision and Order 

GRIFFIN & BRAND OF MCALLEN, INC. v. ACE BROKERAGE CO., 
INC. PACA Docket No. 2-5420. Decision and Order 

GROWERS EXCHANGE, INC. v. WETTERAU,  INCORPORAT- 
ED. PACA Docket No. 2-5431. Dismissal 

*HaLF Moon Fruit & PRODUCE CoMmPANY v. V.F. LANASA, 
INC. PACA Docket No. 2-5559. Decision and Order 

HARRIS, CHESTER S., d/b/a HARRIS ORCHARD v. FARWEST FRUIT 
Factors, INc. and/or NORTHWEST FRUIT SALES INC. 
PACA Docket No. 2-5467. Dismissal as to one respond- 
ent, Decision and Order 

HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Decision and Order . 

*HEATH, A. M., d/b/a HEATH FARMS v. J.C. VALENTI Co., INC., 
and/or FRANK S. SCHEIBLE, d/b/a SCHEIBLE BROKERAGE 
Co. PACA Docket No. 2-5532. Decision and Order . 

HEIDEMA BrRos., INC. v. HURON FARMS DECATUR STORAGE, 
INC. PACA Docket No. 2-5615. Dismissal 

Hicks, TRUMAN, Farms, INC. v. HousE oF GOOD CELERY, 
INC. PACA Docket No. 2-5386. Decision and Order 

J-B DISTRIBUTING COMPANY v. M. LEVIN & Co., INC. and J. J. 
DISTRIBUTING. PACA Docket No. 2-5454. Decision 
and Order 

JACKSON, J. C., & Sons, INc. v. FAR West Fruit Factors, INC., 
and NORTHWEST FRUIT SALES, INC. PACA Docket No. 
2-5481. Dismissal as to Northwest Fruit Factors, 
Inc. Decision and Order 

KAISER, HARVEY, INC. v. RAYMOND BOLZAN, INC. PACA Dock- 
et No. 2-4618; RAYMOND BOLZAN, INC. v. HARVEY 
KAISER, INC. PACA Docket No. 2-4673. Decision 
and Order as to PACA Docket No. 2-4618 
Dismissal as to PACA Docket No. 2-4673 ........ 2.0.20 cece ccc ce cees 51 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Decisions—Cont. 


Prevailing party—Award of fees and expenses in con- 
nection with oral hearing 
Stay order, pending filing of petition for reconsider- 


Dismissal on motion of complainant 
KAISER, HARVEY, INC. v. VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLORIDA, INC. PACA Docket No. 2-5493. Dismissal 
*KAPLAN’S FRUIT & PropucE Co., INC. v. GENBROKER CORPORA- 
TION a/tla GENERAL BROKERAGE Co. PACA Docket No. 
2-5637. Dismissal, settlement between the parties 
KILMER, JOHN H., JR., d/b/a J. H. KILMER v. SQUILLIANTE & 
ZIMMERMAN SALES, INC. a/t/a SIMONS & FRENCH. PACA 
Docket No. 2-5475. Dismissal 
*KinG SALAD Avocabo Co., INC. v. MONARCH PRODUCE, INC., 
and/or TEXAS PRE-PAK, INC. d/b/a DIAMOND PRODUCE DIs- 
TRIBUTORS. PACA Docket No. 2-5503. Dismissal, as 
to one respondent—Default, as to one respondent 
*KirscH, B. W. v. HOWARD Farms, INC. PACA Docket No. 
2-5614. Decision and Order 
LAKE BROTHERS, INC. v. P. J. TAGGARES Co. PACA Docket 
No. 2-5300. Dismissal 
LA MANTIA-CULLUM-COLLIER & Co., INC. v. A. J. TEBBE & SONS 
COMPANY. PACA Docket No. 2-5357. Decision and 
Order 
Petition for reconsideration, untimely filed. Dis- 
missed 
*LA MANTIA-CULLUM-COLLIER & Co., INC. v. BEACON PRODUCE 
Co. PACA Docket No. 2-5547. Decision and Order 
LINDEMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Decision and Order 
Stay order, pending issuance of further order 
LINDEMANN FARMS, INC. v. P. TAVILLA Co., INC. PACA Dock- 
et No. 2-5480. Dismissal 
LOUIE PRODUCE COMPANY v. AQUA AGRA. PACA Docket No. 
2-5474. Decision and Order 
MACCHIAROLI, JAMES, FRUIT Co. v. BEN GaTz Co. PACA 
Docket No. 2-4871. Dismissal 
MAcaio, INC. v. FIRST NATIONAL STORES, INC. PACA Docket 
No. 2-5483. Dismissal 
MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INC. PACA Docket No. 2-5464. Decision 
and Order 
Stay order, pending issuance of further order 
Petition for reconsideration, dismissed 
MAINLINE POTATO Co., INC. v. TRIPLE R SALES OF DALLAS, INC. 
and CHARLES EUGENE PARISH. PACA Docket No. 
2-5441. Decision and Order 


*Current months Novemher-Decemher 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


MARTINSON Bros. OAKES FARMS v. LESTER VANDERBERG d/b/a 
PALISADES SALES & SERVICE. PACA Docket No. 
2-5348. Dismissal 

*McLeEAN, HOWARD, Co., INC. vu. GOLDEN H_ PACKING 
Co. PACA Docket No. 2-5595. Dimissal 

*McRAE PRODUCE Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Decision and Order 

MirskI, ROGERS & DurkKIN, INC. v. MONARCH PRODUCE, 
INC. PACA Docket No. 2-5371. Decision and Order 

MountvAIN Mist PACKERS v. HARVEST HOUSE MARKETING Cor. 
PORATION, PACA Docket No. 2-5620. Undisputed 
amount 

*MOWEN, WILLIAM J. v. EDWARD Z. COOPER d/b/a BIG EDDIE Coop. 
ER PRODUCE. PACA Docket No. 2-5554. Decision 
and Order 

*MUTUAL VEGETABLE SALES’ vu. MENDELSON-ZELLER CO., 
INC. PACA Docket No. 2-5552. Decision and Order 

NASH-DE-CAMP COMPANY v. NORTH AMERICAN PRODUCE DISTRIB- 
UTORS. PACA Docket No. 2-5533. Dismissal 

NorTH County Fruit SALES, INC. v. CAVAZOS CANDY & PRo- 
DUCE. PACA Docket No. 2-5522. Decision and Or- 


NORTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
TORS, Inc. PACA Docket No. 2-5609. Undisputed 
amount 

*NORTHWEST Fruit SALES, INC. v. THE NORINSBERG CORPORA- 
TION. PACA Docket No. 2-5484. Decision and 


Nowak, STANLEY, v. M. Bross, INC., t/a BROSS PACKING Co. PIk- 
A-PakK. PACA Docket No. 2-5542. Decision and Or- 


NuNES COMPANY, INC., THE, v. SUNBURST PRODUCE COMPANY, 
INC. PACA Docket No. 2-5539. Decision and Order 

Paris Foods CORPORATION v. FINER FooDS SALES COMPANY, 
INC. PACA Docket No. 2-5514. Decision and Order 

PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, 
INC. PACA Docket No. 2-5482. Dismissal 

PATTERSON PRODUCE Co. v. JOHN LOWE PRODUCE (CO., 
INC. PACA Docket No. 2-5288. Decision and Order 

PERKEL, VERL, v. FARWEST FRuIT Factors, INC. and/or NORTH- 
WEST FRUIT SALES, INC. PACA Docket No. 
2-5440. Order dismissing petition to reopen after de- 
fault 

PETRO, SAM, PRODUCE v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5287. Decision and Order 


*Current months Novemher-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


Stay order, pending issuance of further order 
Decision and order reinstated 
PHILLIPS, JOE, INC. v. OLYMPIC WHOLESALE PRODUCE & Foops, 
INC. PACA Docket No. 2-5578. Decision and Order 
Potato SALES, INC. v. JACK M. PALMER. PACA Docket No. 
2-5325. Dismissal 
*PREFERRED TOMATO CORP. v. COLUMBUS FRUIT COMPANY, 
INC. PACA Docket No. 2-5498. Decision and Order 
* PROCESSED Foops, INc. v. Mortom Foops, INc. PACA Docket 
No. 2-5461. Dismissal 
*PROFFER WHOLESALE PRODUCE, INC. v. RUFUS GEORGE BULLOCK, 
JR., d/b/a R.G. BULLOCK PRO. Co. PACA Docket No. 
2-5643. Dismissal 
PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACK- 
ING, INC. PACA Docket No. 2-5516. Order to show 
cause 
*Order requiring posting of bond 
R AND J PACKING AND SALES Co., INC. v. MIRSKI, ROGERS & 
DuRKIN, INC. and KLEIMAN AND HOCHBERG, INC. PACA 
Docket No. 2-5519. Dismissal 
READY Pac PropUCE, INC. v. MAURER FRuIT & VEGETABLE 
Co. PACA Docket No. 2-5508. Decision and Order . 
RICHLAND DISTRIBUTING Co. v. STAN C. Brown dbhbila 
B. J. B. PACA Docket No. 2-5446. Decision and Or- 


*RosBINSON, C.H., COMPANY v. SIX L'’S’' PACKING COM- 
PANY. PACA Docket No. 2-5601. Dismissal, settle- 
Ment PELWARNEME WANGEG 5... 5.» dishd ais cles, ans atone s oe Ok o.8 aches 1576 

Rosko PRODUCE COMPANY, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. 2-5234. Decision and Order 

SAHARA PACKING COMPANY uv. ROZAK’S PRODUCE OO., 
INC. PACA Docket No. 2-5448. Decision and Order 

SALINAS LETTUCE FARMERS COOPERATIVE uv. LARRY OBER COo., INC. 
or H.M. SHIELD, INC. PACA Docket No. 2-4047. 
Dismissal 

SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, 
INC. PACA Docket No. 2-5385. Decision and Order 

SANTA CLARA PRODUCE, INC. v. MIKE PHILLIPS ENTERPRISES, 
INCORPORATED. PACA Docket No. 2-5573. Dismis- 


SENINI ARIZONA, INC. v. FISHER Foops, INC. PACA Docket 
No. 2-5471. Decision and Order 

SEQUOIA ORANGE Co., INC. v. GILBERT DISTRIBUTING, 
INC. PACA Docket No. 2-5491. Dismissal 

SHRIVER, HENRY F., v. MARKET PRE-PaAK, INC. PACA Docket 
No. 2-4872. and SHRIVER, LARRY K., v. MARKET PRE-PAK, 
INC. PACA Docket No. 2-4875. Decision and Order 


*Current months Novemher-December 1980 decisions. 
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Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


Stay order, pending issuance of further order 
Vacating Stay order, Order on reconsideration, amending 
order of February 20, 1980 
Six L’s PACKING COMPANY, INC. v. LEROY H. ALLEN a/t/a LEBANON 
FarRMs ACCT. PACA Docket No. 2-5598. Dismissal . 
*Srxx L’s PACKING COMPANY v. C.H. ROBINSON COM- 
PANY. PACA Docket No. 2-5600. Dismissal, settle- 
ment between parties 
SOUTHLAND PRODUCE @o. v. MAUI WowWEE, INC. PACA Docket 
No. 2-5453. Decision and Order 
SOUTHLAND PRODUCE COMPANY d/b/a SOUTHLAND DISTRIBUTING 
Co. v. Fr. LAUDERDALE PRODUCE, INC. PACA Docket No. 
2-5479. Decision and Order 
SPADA DISTRIBUTING Co., INC. v. NEWHOUSE FARMS, HILLTOP DIVI- 
SION. PACA Docket No. 2-5506. Dismissal 
STEPHEN, JOE J., v. FARWEST Fruit Factors, INC., WESTERN 
PACKERS, INC. and NORTHWEST FRUIT SALES, INC. PACA 
Docket No. 2-5476. Dismissal as to Northwest Fruit 
Sales, Inc. and Western Packers, Inc. Default as to Far- 
west Fruit Factors, Inc. 
*TAPLETT, R. F., Fruit & COLD STORAGE Co. v. CHINOOK MARKET- 
ING Co.; C. JS BROKERAGE; and GREAT WESTERN PRODUCE, 
INC. PACA Docket No. 2-5507. Dismissal 
*TIEFER, GEORGE, INC. v. LAMANTIA Bros. ARRIGO Co., 
INC. PACA Docket No. 2-5488. Dismissal 
*ToMATO COMPANY, INC. v. Lou LODEN. PACA Docket No. 
2-5472. Decision and Order 
TRIPLE E PRODUCE CorP., v. TOMATOES, INC. 
No. 2-5520. Dismissed 
VAN VLIET, PETE v. FARWEST FRUIT FAcToRS, INC. and/or NORTH- 
WEST FRUIT SALES, INC. PACA Docket No. 
2-5469. Dismissal as to Northwest Fruit Sales, 
Inc. Default as to Parwest Prait Factors: 2...6: 225.2086 i be eo Be eek 1014 
VeGA, E., & Sons PropUCcE v. ALEX BORDGES Co. PACA 
Docket No. 2-5299. Decision and Order 
VOISINE, ERNEST, v. ACADIAN ACRES, INC. PACA Docket No. 
2-5500. Decision and Order 
WALSH, DAVE, Co., INC. v. ROZAK’S PRODUCE Co., INC. PACA 
Docket No. 2-5445. Decision and Order 
WALSH, DAVE, Co. OF SALINAS, INC. v. FIRST NATIONAL STORES, 
INC. PACA Docket No. 2-5376. Decision and Order 
*WEEKSVILLE PRODUCE DISTRIBUTORS, INC. v. TERRY L. CUNNING- 
HAM, d/b/a A & F PRODUCE COMPANY. PACA Docket No. 
2-5524. Decision and Order 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


WELL Pict, Inc. v. AG-West Growers, INC., t/a AG- 
WEST. PACA Docket No. 2-5221. Decision and Or- 


WESTERN COLD STORAGE COMPANY, INC. v. LEO H. SCHONES and 
NORTHWEST FRUiT SALES, INC. PACA Docket No. 
2-5211. Dismissal of petition to reopen and torehear . 

WESTSIDE PRODUCE Co. v. E. L. KEMPF & Son, INC. PACA 
Docket No. 2-4866. Dismissal as to respondent 
Stay order, pending issuance of further order 

WHOLESALE PRODUCE SuppLy, INC. v. Myron M. Katz, d/b/a 
Potato HOusE. PACA Docket No. 2-5278. Decision 
and Order 

WILLINGHAM, PERRY, d/b/a WILLINGHAM FARMS, RALPH EUBANKS, 
JOHN L. JOINER, JR. v. PATTERSON PRODUCE COMPANY, INC. 
and/or JOHN LOWE PRODUCE ComMPANY, INC. PACA Dock- 
et No. 2-4927. Decision and Order 

Woop, J. A., COMPANY v. BIRMINGHAM PRODUCE, INC. PACA 
Docket No. 2-5457. Dismissal 

ZAMBITO, CHARLES F., d/b/a ZAMBITO PRODUCE SALES v. HOUSE OF 
Goop CELERY, INC. PACA Docket No. 2-5377. 
Decision and Order 


REPUBLISHED REPARATION DEFAULT DECISIONS: 


SOUTHLAND PropUCE Co., a/t/a KkYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Denial of motion to reopen after de- 
fault. | (Republished in its entirety) 

VaAL-MEXx Fruit COMPANY, INC., v. TWO BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stay pending 
resolution of Bankruptcy action. (Republished in its en- 
tirety) 


REPARATION DEFAULT DECISIONS: 


ABATTI, ALEX C., d/b/a ALEX ABATTI BROKERAGE a/t/a A & M 
PrRopUCE Co. v. B. CIMINO & Sons Propuck INC. PACA 
VOCRECUINO Hue HR OOC. boii ieo-i0k ct Ciscsadin ae OE UT a maiden ees 1044 

‘ TOMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HeEcTOR OSUNA, et. al. PACA Docket No. RD- 
79-160. 

ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector OsuNA, et. al. PACA Docket No. RD- 
79-164. 

AcE ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD- 
79-1738. 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont. 


Ack ToMATo Co., INC. v. SANFORD PRODUCE COMPANY, 
INC. PACA Docket Noi RB TO-97. aks need ks wero et ete 
Anams, GEORGE S., d/b/a ApAMS Fruit & IMPORTING Co. v. 
ALBERTO GOUVEIA d/b/a EUROPA POMBALENSE SUPER MAR- 
KFT. PACA Docket No. RD-79-316 
* ADAMUCCI, NICHOLAS d/b/a ADAMUCCI FARMS v. RIVERHEAD Foop 
TERMINAL. PACA Docket No. RD-81-14 
ApMirRAL PACKING COMPANY v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-196 
AGRI-EMPIRE v. Rupy MENDEZ, JR. d/b/a Runy MENDEZ PRo. 
DUCE. PACA Docket No. RD-79-193 
AGRI SALES v. ADAM BLALOCK TOMATO Co. 
RD-79-271 
Aarti SALES v. ELIZAR OZUNA, HERIRERTO OSUNA and HECTOR 
OsuNA, etal. PACA Docket No. RD-79-200 
Acari SALES v. Rupy Mendez, JR. d/b/a Runy MENDEZ 
PRODUCE. PACA Docket No. RD-79-203 ; 
Aaway, Inc. a/t/a Country Foons v. ADAM BLALOCK TOMAT( 
COMPANY. PACA Docket No. RD-79-287 
ANTLE, Bun, INc. v. B & B Propucr Processors, INC. PACA 
Docket No. RD-79-29 
ANTLE, Bun, INc. v. BEXAR PRODUCE Co., INC. 
No. RD-79-115 
ARROW PACKING CO., v. 


MoRrRIS PRODUCE. 

ASSOCIATED POTATO GROWERS, INC. v. STANLEY Foons CoRPORA 
TION. PACA Docket No. RD-79-237 

Averitt, W. G. “JACK”, BROKERAGE Co., INC. v. ELIZAR OZUNA, 
HERIBERTO OsUNA and Hector Osuna, et al. PACA 
Docket No. RD-79-174 

A7zTECA SALES Co. v. AGUILAR PRODUCE. PACA Docket No. 
RD-79-167 , 

BacuMaNn, A. L., PRonucE Co. v. CHARLES N. SIMEONE d/b/a THE 
FRuIT BASKET. PACA Docket No. RD-79-153 

BAGLEY, GAILIAN D., JR., d/b/a BAGLEY PRODUCE COMPANY v. 
RAYMOND E. Sutton d/b/a Bunny SUTTON. PACA Docket 
No. RD-79-243 

BALDWIN Farms, INC. v. T & G BROKERAGE Co. and/or NICK 
GRAM, SR. PACA Docket No. RD-79-369 


Stay order, complainant has time to answer petition to re- 


*Denial of motion to reopen after default 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont. 


*BALL BROKERAGE COMPANY, INC. v. NORTH AMERICAN PRODUCE 
DistriBuTORS, INc. | PACA Docket No. RD-81-31 

BaRDIN BROTHERS Propucer Co., INc. v. GREER Bros. DIST., 
INC. PACA Docket No. RD-79-207 

BARR PACKING COMPANY v. RUDY MENDEZ, JR. d/b/a RupY Men. 
DEZ PRODUCE. PACA Docket No. RD-79-134 

BFF Foons Propucr t/a BELLINGHAM FROZEN Foons, INC. v. AL- 
PINE FROZEN Foons. PACA Docket No. RD-79- 


*BertucA, Teppy d/b/a Teppy BrerTUcCA COMPANY uv. HARD- 
CASTLE PRODUCE Co., INC. PACA Docket No. RD-81-16 

BIGGER BROTHERS, INC. v. PRIDE OF IDAHO-ROBERTS. PACA 
Docket No. RD-79-301 

BLANForRT, INC. v. Runy MeENpez, JR., d/b/a Rupy MENDEZ 
PRODUCE. PACA Docket No. RD-79-138 

BLANFoRT, INC. v. Rupy MENDEZ, JR., d/b/a Rupy MENDEZ 
PRODUCE. PACA Docket No. RD-79-139 

Buk Key Growers, INC. v. WINSTON CARTER, d/b/a CARTER’S 
WHOLESALE Fruir & PRODUCE INSTITUTIONAL PRODUCTS, 
altla Propuck Wor LD. PACA Docket No. RD- 


BoLTHOUSE, WM., FARMS, INC. vu. FLETCHER PRODUCER, 
INC. PACA Docket No. RD-79-382 
BONANNO, DON, CrrRUS COMPANY v. FAMULARO, INC. 
Docket No. RD-79-349 
*BORDGES, ALEX, CO. v. SAM WANG Foop Corp. PACA Docket 
No. RD-81-34 
Boston TOMATO Co., INC. v. MASSELLI BROTHERS, INC. PACA 
Docket No. RD-79-370 
Bottom, T. E., Co., INc. v. JOHN Jos. PASSAFIUME FRUIT Co., 
INC. PACA Docket No. RD-79-407 
Brooks, J.R.. & Son INc. v. WANNAMELON. INC. 
Docket No. RD-79-308 
Bun-RicH Potato, Inc. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket NG: BD 10-160 6 0 tS vals a ete ee. Se es 
BUSHMAN’S INC. v. FLETCHER PRopucE, INC. PACA Docket 
No. RD-79-305 
BUSHMAN'S INC. v. WANNAMELON, Inc. PACA Docket No. 
RD-79-315 
*ByrD, JOE d/b/a JOE BYRD PRODUCE v. R & J ProDUCE Com- 
PANY. PACA Docket No. RD-81-35 
C & G ONION Co., INC. v. BETTER Foons, INC. PACA Docket 
No. RD-79-162 
CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. RD-79- 


“Current months Novemher-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont. 


Camsco MusHroom Company, Inc. formerly: STOCKMEISTER 
MusHrooM Farm, INC. v. SRECKO IVANOVICH and/or R & B 
NATURAL Foon Propucts, _INc. PACA Docket No. 
RD-79-313 

CARGIL, CuRTIS WELDON, d/b/a CarGi. PRODUCE COMPANY v. 
FLETCHER PRODUCE, INC. PACA Docket No. RD-79-327 

Caruso, J., Propuck, Inc. v. L.W. AtpricH ann Co., 
INC. PACA Docket No. RD-79-268 

CHESTER COUNTY MUSHROOM SALES Corp. v. R & B NATURAL 
Foops, INc. PACA Docket No. RD-79-295 . 
Reinstituting default 

COLVILLE & WiLson, INc. (of Oklahoma) v. ELIZAR OzUNA, HERI- 
BERTO OSUNA and HEcTOR OsUNA, et al. PACA Docket 
No. RD-79-278 

COLWELL, ROBERT S., d/b/a ROBERT COLWELL v. MALCOLM K. 
HALL and IRENE S. HALL d/b/a HALL PRODUCE. PACA 
Docket No. RD-79-302 

Cox, CHARLIE, FARMS, INC. v. MIRANDO FORSOME Foops 
CoRP. PACA Docket No. RD-79-216 

CRAWFORD, HAROLD, Co., INC. v. ALFIE PRopUCE Corp. PACA 
Docket No. RD-79-116 

CROSETTI FROZEN Foonps, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-148 

CROWN SALES CoMPANY, INC. v. FAMULARO, INC. PACA Dock- 
et No. RD-79-411 

CROWN SALES COMPANY, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-326 

CULIACAN PRODUCE Co., INC. v. ADAM BLALOCK TOMATO CoM- 
PANY. PACA Docket No. RD-79-388 

CUMBERLAND FARM PropUuCcTS, INC. v. NINA M. WILSON d/b/a SE- 
LECT TOMATO Co. PACA Docket No. RD-79- 


D MB PACKING CorpP., a/t/a DIMARE BROTHERS, INC. OF CALIFOR- 
NIA. v. GLENCOE Foops, INC. PACA Docket No. 
RD-79-123 

*DaL-DON PRODUCE Co., INc. v. C & W Sates, Inc. PACA 
Docket No. RD-81-26 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MORFHEAD- SEAFOOD. PACA Docket No. RD- 


D’ArRIGO Bros. Co. OF CALIFORNIA v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-221 

Day, RALPH, v. Viren. I. CRAGAR, JR. d/bla CRAGAR WATER- 
MELON Co. PACA Docket No. RD-81-1 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
Reparation Default Decisions—Cont. 


Dr Bruyn Propucr Co. v. Morris PRODUCE. PACA Docket 
No. RD-79-355 

Det. Monte BANANA COMPANY v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-272 

DeL Rey BROKERS, INC. v. GULF Coast PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-79-125 

DeoupEs, N.P., Inc. v. CoLumpBiA-Foops & PRODUCE, 
INC. PACA Docket No. RD--79-194 

DESERT GARDEN GROWERS INC. v. B. Cimino & SONS PRODUCE 
INC. PACA Docket No. RD-79-364 

Dew-Gro, INC. a/t/a CENTRAL WEST PRODUCE v. GROWERS PRIDE, 
INC. PACA Docket No. RD-79-405 

Dicks, F.H. v. D’AGosTINO PRODUCE PACA Docket No. 
RD-79-279 

Dicks, FURMAN HamILtTon, d/b/a F. H. Dicks v. GREER Bros. DIs- 
TRIBUTING, INC. PACA Docket No. RD-79-108 

Dixie ToMATO & PACKAGING, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-366 

Dixon Tom-A-Tor Propuce, INc. v. HARDCASTLE PRODUCE Co., 
INC. 

DONNA CitRUS v. HARDCASTLE Propuck Co., INC. 
Docket No. RD-79-340 

DouGLass, SIDNEY LANIER, d/b/a S. L. DouGLAs v. Runy MENDEZ, 
Jr. d/b/a Rupy MENDEZ PRODUCE. PACA Docket No. 
RD-79-179 

Duna, A., & Sons, INC. v. WANNAMELON, INC PACA Docket 
No. RD-79-298 

DurRNIAT, HENRY S., d/b/a VERDE FARMS Co. a/t/a SANDIA 
DISTRIBUTORS v. CHARLES BERTOLINO TRUCKING & PRODUCE 
INC. PACA Docket No. RD-79-311. Dismissal 

DURNIAT, HENRY STANLEY, d/b/a VERDE FARMS Co. a/t/a SANDIA 
DISTRIBUTORS uv. HUMBERTO M. NAVARRO d/b/a NAVARRO 
PRODUCE. PACA Docket No. RD-79-386 

EASLEY, TRAVIS D., d/b/a EASLEY FARMS v. CHARLES BERTOLINO 
TRUCKING & PRODUCE, INC. PACA Docket No. RD-81-4 

EASTERN MICHIGAN VEGETABLE MARKETING Co. v. FLETCHER PRO. 
puck, INC. PACA Docket No. RD-79-417 

EBEL, FRED C., & Co., INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-283 

ELEVATION PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-390 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. ’ 
FADAL, d/b/a FADAL FRESH FRUIT & PRODUCE Co. PACA 
Docket No. RD-79-75. Stay order, pending issuance of 
further order 
Order reopening after default (under new docket number — 
___PACA Docket No. 2-5535) 


*Current months November-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont. 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. UBBaS, INC., 
tla SOUTHERN PropUCE Co. PACA Docket No. 
RD-79-110 . 

EMPIRE PRopUCE TERMINAL Corp. v. UNION Foon SERV- 
ICE. PACA Docket No. RD-79-374 
Stay order, pending issuance of further order 

*ERCANBRACK, W.M., Co., INc. v. MT. MADONNA NATURAL 
JUICES, INC. PACA Docket No. RD-81-19 

FARM MARKET SERVICE, INC. v. CecIL DAVIS PRODUCE, 
INC. PACA Docket No. RD-79-204 

FLEMMING, CHARLES J., d/b/a C. J. FLEMMING Co. v. MAREX 
INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-399 

Forp Bros., INc. v. HARDCASTLE Propuck Co., INC. 

DGCRet NO: RD=TO5G Te: os. oles aco h ha oe ieee Ser Nee 1045 

Forp, MALVIN G., d/b/a MALVIN ForD PRODUCE v. JAMES BROS. 
WHOLESALE Foon & Pronucr, INC. PACA Docket No. 
RD-79-190 

Forn, MALVIN G., d/b/a MALVIN ForD PRODUCE v. TERRI E. SMITH 
d/b/a SmitH ToMATO DistripuToRS, No. Two. PACA 
Docket No. RD-79-242 

FROZEN INSTITUTIONAL SALES COMPANY, t/a Fisco v. G & C Foons, 
INC. PACA Docket No. RD-79-312 

FRUDDEN Propuck, INc. v. ADAM BLALOCK TOMATO Com- 
PANY. PACA Docket No. RD-79-329 

FRUITS OF FOUR SEASONS v. COLUMBUS Fruit Co., INC. PACA 
Docket No. RD-79-281 
Stay order, pending issuance of further order 
Order granting petition to reopen after default (reopened 

proceeding filed under PACA Docket No. 2-5633) 

*FUNDERBURK, G.A., Co., INC. v. R & J PRODUCE Com- 
PANY. PACA Docket No. RD-81-36 

G & G Propuce v. GREER Bros. DIst., INC. PACA Docket No. 
RD-79-158 .... 

G & G Propucr v. JAMES Bros. WHOLESALE Foon & PRODUCE, 
INC. PACA Docket No. RD-79-187 

G & S Propuce Company, INc. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-300 

G & S Propuce Company, Inc. v. RAY Costa BROKERAGE 
Co. PACA Docket No. RD-79-414 

GARDEN-FRESH Foops, INC. v. AMERICAN PRODUCE 
DIST. PACA Docket No. RD-79-205 

GARIN COMPANY, THE, v. MIRANDO-FORSOME  Foops 
Corp. PACA Docket No. RD-79-184 


*Current months Novemher-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
Reparation Default Decisions—Cont. 


GATEWAY Potato SALES v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-235 

GENBROKER CORPORATION a/t/a GENERAL BROKERAGE CO., v. 
P & M Propuce Co. PACA Docket No. RD-81-3 ...............005. 1268 

GIVEN, Ep, INc. v. ALFIE PRopuUCE CorP. PACA Docket No. 
RD-79-124 

Gop Coast PAckING, INC. v. ADAM BLALOCK TOMATO Com. 
PANY PACA Docket No. RD-79-273 

GoLp Coast PACKING, INC. v. RUDY MENDEZ PRODUCE. 
Docket No. RD-79-155 

Goop BROTHERS COMPANY v. FRESH GOODS OF CALIFORNIA, 
INC. PACA Docket No. RD-79-206. Dismissal 

GouGH, LAWRENCE WALTER, d/b/a GOUGH FARMS, v. QUISQUEYA 
TROPICAL PRODUCE, INC. PACA Docket No. RD- 


GRANADA MARKETING, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-328 

GRANADA MARKETING, INC. v. WILLIAM JAMES DANILSON d/b/a 
Happy DANn’s. PACA Docket No. RD-81-7 

GRANADA MARKETING, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector Osuna, et al. PACA Docket No. RD-79- 


Grasso, FRED J., v. CONTE, INC. PACA Docket No. 
RD-79-393 

GREEN GoLD Avocano COMPANY v. DEL REY BROKERS, 
INC. PACA Docket No. RD-79-259 

GREEN VALLEY PRODUCE Co-.oP v. DAVID J. BANCROFT d/b/a BAN- 
CROFT DISTRIBUTING. PACA Docket No. RD-79- 


GREENBELT FARMS, INC. v. WAYNE CUSIMANO, INC. 

Docket No. RD-79-244 
GRIFFIN & BRAND OF MCALLEN, INC. v. FAMULARO, 

INC. PACA Docket No. RD-79-356 
GRIFFIN & BRAND OF MCALLEN, INC. v. JOHN JOS. PASSAFIUME 

Fruit Co., INc. PAGA Docket Nos RD- 790-380. us. & eiacss se co tee ek hoa 1039 
GRIFFIN-HOLDER Co. v. WAYNE CUSIMANO, INC. PACA Docket 

WSF ee Sats Nick aks pale ces hid tots tadir ina Ge Re Rae esc oa ee Rett ee ae 510 
GRIMMWAY Farms v. VAI ORA Corp. PACA Docket No. 

Bg Es 5 aad ccna eS i ASE ie te ocd Oe Pa Op I rin wa Eis 81 
GRIZZARD, JIMMY, SALES INC. v. ADAM BLALOCK ToMATO Com. 

PANY. PACA Docket No. RD-79-223 
GRIZZARD, JIMMY, SALES, INC. v. HARDCASTLE PRODUCE Co., 

INC. PACA Docket No. RD-79-351 
GROVES, Acosta, v. D. V. PRODUCE CorP. PACA Docket No. 

RD-79-78. Stay order, pending issuance of further or- 


Reinstituting default 
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GROVES, LANGDON BarBER, INC., a/t/a M. W. Fruit Co. v. Harp- 
CASTLE PropucE Co., _ INC. PACA Docket No. 
RD-79-396 

GROWERS EXCHANGER, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-337 

GROWERS EXCHANGE, INC. v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-185. 

GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRODUCE. PACA Docket No. RD-79-121 
Denial of motions to reopen after default 

GRUWELL, HuDSON FE. and JEAN D. d/b/a WILMER T. DERICKSON 
Co. v. WANNAMELON, INC. PACA Docket No. RD-79- 


HALL, H., & Co., INc. v. FAMULARO, INC. PACA Docket No. 
RD-79-358 

HAMBLIN, LEE, COMPANY v. B & B PRODUCE PROCESSORS, 
INC. PACA Docket No, RD= 79296... oi. ci..<,s0'. ont aklat hain oolace le ciel 

HANKEY FARM v. DANGERFIELD Potato Co. PACA Docket 
No. RD-79-391 

HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & Con- 
DIMENT, INC. PACA Docket No. RD-79-186. 

HeEmpEMA Bros., INC. v. HURON FARMS DECATUR STORAGE, 
Inc. PACA Docket No. RD-79-261. Order reopen- 
ing after default (under new docket number, PACA Docket 
No. 2-5615) 

HERBOLD, MAx, INC. v. JOHN JOS. PASSAFIUME Fruit Co., 
INC. PACA Docket No. RD-79-342 

HESSER BroS., INC a/t/a HEISEY ORCHARDS v. BILLY H. ALLISON, 
d/b/a BILLY ALLISON. PACA Docket No. RD-79- 


Hos, Jose Luis Cuorz E., v. CARNET ENTERPRISES OF NEW 
York, INC. PACA Docket No. RD-79-387 

*HI-LAND POTATO Co. v. HARDCASTLE PRODUCE OCO., 
INC. PACA Docket No. RD-81-27 

HOLLANDALE MARKETING ASSOCIATION v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-325 

HOLLANDALE MARKETING ASSOCIATION v. Morris _ PRo.- 
DUCE. PACA Docket No. RD-79-415 

HoMESTEAD TOMATO PACKING Co., INc. v. H & P Pronuce, INC., 
and/or Ceci. Davis Propuck, INC. PACA Docket No. 
RD-79-144 

HovERSEN & Sons v. L. W. ALDRICH AND Co., INC. 
Docket No. RD-79-220 

HUBBARD COMPANY, THE, v. FAMULARO, INC. PACA Docket 
No. RD-79-408 


*Current months Novemher-December 1980 decisions. 
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*HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY v. Az- 
TECA PRODUCE. PACA Docket No. RD-81-33 

*HuntT Or CoMPANY a/t/a PLANTATION PRODUCE COMPANY uv. B. 
Cimino & Sons PropuceE INC. PACA Docket No. 
RD-81-12 

INGLIS, JOHN, FROZEN Foons CoMPANY v. ALPINE FROZEN 
Foons. PACA Docket No. RD-79-99 

INGLIS, JOHN, FROZEN Foons ComPANY a/t/a PRIME FROZ-N Foons 
v. FAMULARO, INC. PACA Docket No. RD-79-410 

INN Foons, INc. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MorEHRAD SEAFOOD. PACA Docket No. RD-79- 
oo ai akc PTD, EN oh TRALAA Gilg Rp ER ME RrcletR tne iy tn S Bavhee teal rane 86 

Ito PACKING Co., INC. v. JARJURA & Sons Co. PACA Docket 
No. RD-79-331 

JMR Farms, INc. v. DAVID DANGERFIELD d/b/a DANGERFIELD Po. 
TATO Co. PACA Docket No: RD-79=200 «2 sic daw aw 1 PRCT 

JP Sates, INC. v. MOHAWK PRODUCE CORPORATION. PACA 
Docket No. RD-79-160 

JAFCO Imp-Ex Lrp., v. Cory FARMS, INC. PACA Docket No. 
RD-79-398 

JOEY'S BROKERAGE OF SyRAcUSE, N.Y., INC. 
Corp. PACA Docket No. RD-79-129 

JONES, Bos, FARMS, INC. v. GENE GUICE & Son, INC. 
Docket No. RD-79-251 

JONES, PAUL D., INc. v. MORRIS PRODUCE. PACA Docket No. 
RD-79-395 

JOSEPHSON, LYNN, Propuck, INc. v. BETTER Foons, 
INC. PACA Docket No. RD-79-109 

Katz ComPANy, INC, THE, v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-348 

Kina Satan Avocapo Co., Inc. v. Runy MENDEZ PRo- 
DUCE. PACA Docket No. RD-79-178 .............. E 

Kinas Canyon Fruit SALES Corp. v. Rupy MENDEZ, JR. d/b/a 
Rupy MENDEZ PRODUCE. PACA Docket No. RD- 
DOAN oi doo staciiai by oa a deat ar olarsslo ROMO TC ETE ae ak: Pai lhe: & Suara NG 

KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-154 

La CosirA Farms, Inc. v. ADAM BLALOCK TOMATO CoM. 
PANY. PACA Docket No. RD-79-389 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HARDCASTLE 
PropucE Co., INC. PACA Docket No. RD-79- 
368 

*LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. MUNCHY PRO- 
DUCE INC. PACA Docket No. RD-81-24 

LAMBERT PRODUCE Co., INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-378 
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*LAND, RAYMON J. v. HUEY Morris, JR. d/b/a Morris Pro- 
DUCE. PACA Docket No. RD-81-23 
LEDLOW & CoLE v. ADAM BLALOCK TOMATO COMPANY. 
Docket No. RD-79-383 
Let-Us-PAk v. MIRANDO-FORSOME Foops Corp. PACA Dock- 
et No. RD-79-198 
Leto MusHrooms, Inc. v. W.W. Rouse P1zzA SUPPLY, 
INC. PACA Docket No. RD-79-297 
* Lewis, ROBERT O. v. ViRGIL I. CRAGAR, JR. d/b/a CRAGAR WATER- 
MELON Co. PACA Docket No. RD-81-17 
LIVACICH, JOHN, PRODUCE INC. a/t/a Vista SALES v. BEXAR PRO- 
DUCE Co., INC. PACA Docket No. RD-79-250 
Lopen, Lou, a/t/a Lou LoDEN PRODUCE DISTRIBUTOR v. WANNA- 
MELON, INC. PACA Docket No. RD-79-309 
Loutrr Propuck COMPANY v. GREENPOINT PRODUCE Co., 
INC. PACA Docket No. RD-79-402 
LuNDY PRODUCE COMPANY v. BOYD'S PRODUCE. PACA Docket 
No. RD-79-296 
*M AND M Tomato Co., INC. v. THE CHOPPIN BLOCK OF HOUSTON, 
Inc. a/t/a THE CHOPPIN BLOCK. PACA Docket No. 
RD-81-10 
M ann M Tomato Co., INC. v. LONE STAR FRESH FRUIT & VEGETA- 
BLE Co. PAGA Docket No. 79-199 | dra site Bk des ekee ts «cae 
Maat, INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsunA, etal. PACA Docket No. RD-79-201 
* MAINE FARMERS EXCHANGE v. REDI PEEL, INC. PACA Docket 
No. RD-81-38 
MANN, GERALD E., v. ELISEO Soto. PACA Docket No. 
RD-79-225 
MAPES PACKING CORPORATION v. JARJURA & SONS Co. 
Docket No. RD-79-320 
MAPES PACKING CORPORATION v. LEWIS, LtD., t/a GREEN ‘N’ 
THINGS. PACA Docket No. RD-79-141 
*MARTIN PRODUCE Co., INC. v. JIMMY SHMON d/b/a JIMMY SHMON 
COMPANY. PACA Docket No. RD-81-25 
MAUGERI, JOSEPH A., v. CONTE, INC. PACA Docket No. 
RD-79-385 
McDoNALD 'TOMATOFS v. COLUMBIA-Foops & PRODUCE, 
INC. PACA Docket No. RD-79-210 
McManus, J.S., Propuck Co., INc. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket Nec RD= 79-375 $s ccdirere goer cat an Kes ok 1046 
McManus, J.S., Propuce Co., Inc. v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-128 
McNamara, ROBERT J., v. WATERMILL Export, INC. 
Docket No. RD-79-233 
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MENDELSON-ZELLER Co., INC. v. BEXAR PRODUCE Co., 
INC. PACA Docket No. RD-79-252 

MENDELSON-ZELLER Co., INC. vu.  Rupy MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-191 

MENDELSON-ZELLER Co., INC. v. ELIZAR OZUNA, HERIBERTO 
OsuNA and HECTOR OSUNA, et al. PACA Docket No. 
RD-79-180 

MERCURIO, JOSEPH, PRODUCE CorP. v. CENTRAL OHIO PRODUCE, 
INC. PACA Docket No. RD-79-87. Default, and de- 
nial of motion to reopen after default 

MEYER, ROBERT LEROY, d/b/a MEYER TOMATOES v. 
PRODUCE, INC. PACA Docket No. RD-79-208 

Minwest BLUEBERRYS v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. RD-79-282 
Stay order, pending issuance of further order 
Order vacating stay order, reinstituting default 

Mites, WILLIAM C., v. QUISQUEYA TROPICAL PRODUCE, 
INC. PACA Docket No. RD-79-112 

MILLER PropucE COMPANY v. GROWERS PRIDE, INC. 
Docket No. RD-81-2 

MILLs DISTRIBUTING COMPANY v. GLENCOE Foops, INC. 
Docket No. RD-79-209 

MILLS’ DISTRIBUTING COMPANY v. RupY MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-177 

MILLS DISTRIBUTING COMPANY v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-256 

MinaMI, H. Y., & Sons v. RuDY MENDEZ, JR. d/b/a RuDY MENDEZ 
PRODUCE. PAGA DOCKEUNOSICD= 10-202 Foe sidcls hah oe eee ae wre 

*MITCHELL AND SOLLENBERGER a/t/a EGG HARBOUR ORCHARDS, 

Inc. v. MICHIGAN QUALITY Foops, INC. PACA Docket No. 
RD-81-20 

Mo-Bo ENTERPRISES, INc. v. B. Cimino & SONS PRODUCE 
INC. PACA Docket No. RD-79-346 

Monte ALto Foops, INc. v. ARNOLD INSTITUTIONAL Foons, 
INC. PACA Docket No. RD-79-319 
Stay order, pending issuance of further order 

MONTEREY Bay PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OSUNA, et al. PACA Docket No. 
RD-79-171 

* MORNINGSIDE PRODUCE, INC. v. A. C. DISTRIBUTING Co. PACA 
Docket No. RD-81-30 

MutR-ROBERTS COMPANY INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-293 

Mutr-ROBERTS COMPANY, INC. v. WANNAMELON, INC. 
Docket No. RD-79-333 
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MURAKAMI FARMS, INC. a/t/a MURAKAMI Propuck Co. v. FAMU- 
LARO, INC. PACA Docket No. RD-79-357 

MurRAKAMI Farms, INC. a/t/a MURAKAMI PropuCcE Co. v. 
FLETCHER PRODUCE, INC. PACA Docket No. RD-79-345 .............. 1042 

Murpny, O. P., PronucE Company, INc. a/t/a O. P. MuRPHY & 
Sons v. MIRANDO-FoRSOME Foons Corp. PACA Docket 
No. RD-79-229 

Murphy, O. P., PRopUCE CoMPANY, INC. a/t/a O. P. MuRPHY & 
Sons v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
Osuna, et al. PACA Docket No. RD-79-239 

Mutual VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-126 

Mutual VEGETABLE SALES v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-197 

NALL, Hupert H., Co., INc. v. ALFIE PRonuCE Corp. PACA 
Docket No. RD-79-105 

NAPLES TOMATO GROWERS, INC. v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-344 

NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SAN DIEGO PRo- 
nuck Co., INc. PACA Docket No. RD-79-289 

NORTHWESTERN FRUIT & PRopUCE Co. v. FAMULARO, 
INC. PACA Docket No. RD-79-377 

Norton, J. R., COMPANY v. FAMULARO, INC. PACA Docket 
MOMs £0492 & oho). ek Re a es eee Ne ee ed es 1267 

OAKFIELD & ELBA GROWERS, INC. v. DIRECT PRODUCE Co., DIVI- 
SION Factors, INC. PACA Docket No. RD-79- 


OAKFIELD & ELBA GROWERS, INC. v. 
INC. PACA Docket No. RD-79-291 

OAKFIELD & ELBA GROWERS, INC., v. MASSELLI BROTHERS, 
INC. PACA Docket No. RD-79-384 

OAKFIELD & ELBA Growers, INC. v. N & J PRODUCE, 
INC. PACA Docket No. RD-79-269 

OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HECTOR OSUNA, et. al. PACA Docket No. 
RD-79-213 

OKRAY PropUCE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-234 

*OLMART, INC. v. JARJURA & SONS Co. PACA Docket No. 
RD-81-11 

ORANGE Co. OF FLORIDA, INC. v. GREER Bros. DISTRIBUTING, 
INC. PACA Docket No. RD-79-98 

OsuHiTA, INC. v. GLENCOE Foops, INc. PACA Docket No. 
RD-79-137 
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*PAcIFIC FARM CoMPANY v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-81-8 

Paciric PACKING CoMPANY v. H P Propuce, INC. and/or CEcIL 
DAvis Propuck, INC. PACA Docket No. RD-79- 


PaLM VALLEY FARMS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-111 
*“PANDOL BROTHERS, INC. v. KALER PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-401. Dismissal, set- 
tlement between the pariges: 235 a5. es ce ie ee aus Coe wile ae ears 1582 
PAPAZIAN DISTRIBUTING Co., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-114 
PARKER, JIM, d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS. 
Dist. PACA Docket No. RD-79-189 
PATTERSON FROZEN Foops, INc. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket No. 
RD-79-163 
PENNY BROKERAGE v. TOMATOES UNLIMITED, INC., KENNETH C. 
QUIGLEY, and/or N & J Propuck, INC. PACA Docket No. 
RD-79-228 
PERZINSKI, EMIL A., v. SPAGNOLO PRODUCE, INC. PACA Dock- 
et No. RD-79-264 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. Bupb’s 
PRODUCE, INC. PACA Docket NG: i= 19-107» ivi erecns cave ibe bic 320 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. B. CIMI- 
NO & Sons” Propucek _INc. PACA Docket No. 
RD-79-347 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN E. 
HOockING, JR., d/b/a VAN DorREN PropucE Co. PACA 
Docket No. RD-79-188 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. Mo. 
HAWK PRODUCE CORPORATION. PACA Docket No. 
RD-79-339 
PHILLIPS, JOR, INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE 
TREE. PACA Docket No. RD-79-106 
PHILLIPS, JO£, INC. v. SOUTHERN INSTITUTIONAL Foon SALES & 
SERVICE, INC. PACA Docket No. RD-79-365 
“Dismissal, settlement between the parties ............. 00.0 c eee eee 1582 
PIsMO-OCEANO VEGETABLE EXCHANGE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-254 
Postal CoLony Co., Inc. v. C & W SALES, INc. | PACA Docket 
No. RD-79-404 
Power, T. J., & COMPANY v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-79-238 
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Power, T. J., & COMPANY v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-303 

PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. RD-79-43. Civil Suit, dis- 
missal 

PROGRESSIVE GROVES, INC. v. BEXAR  PropUCE CO., 
INC. PACA Docket No. RD-79-152 

R & S or Fiorina, Inc. v. TAST-TEE PICKLE & CONDIMENT, 
INC. PACA Docket No. RD-79-245 

RACITE, JOSEPH, FARMS v. CONTE, INC. PACA Docket No. 
RD-79-416 

REGENCY PACKING COMPANY v. B. CIMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-362 

Rirc.Lo Propuce, Inc. v. ADAM BLALOCK ToMATO CoM. 
PANY. PACA Docket No. RD-81-5 

RoBerts, BEN H., Propuce, Inc. v. N & J PRODUCE, 
INC. PACA Docket No. RD-79-379 

ROBINSON, C. H., COMPANY v. JOHN JOS. PASSAFTUME FRUIT Co., 
INC. PACA Docket No. RD-79-338 

Rocky Propuce, INc. v. JIM Mocer! & SON INc. PACA Dock- 
et No. RD-79-249 

Ropcers, W.W., & Sons’ Propuce, INC. 
SALAZAR. PACA Docket No. RD-79-240 

Rocers, CHas. A., & Sons INc. v. FAMULARO, INC. PACA 
Docket No. RD-79-409 

ROGERS PRODUCE Co. v. DIRECT PRODUCE Co., DIVISION FACTORS, 
INC. PACA Docket No. RD-79-236 

ROMEO, SEBASTIANO, v. CIMINO & SONS PRODUCE INC. 
Docket No. RD-79-381 

Roy, EARL J., v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPOR- 
TATION Co. 

ROYAL PACKING Co. v. STANLEY FOODS CORPORATION. PACA 
Docket No. RD-79-146 

ROYAL PACKING Co. v. WANNAMELON, INC. PACA Docket No. 
RD-79-310 

Ruk, VAUGHN, Pronuce Co., INc. v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-136 

RUSSELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. JEROME N. 
Davis d/b/a JERRY DAVIS WHOLESALE PRODUCE 
Co. PACA Docket No. RD-79-182 

RussELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. DIRECT PRO- 
pucE Co., DIVISION FACTORS, INC. PACA Docket No. 


RUSSELL, E. Victor, d/b/a RUSSELL PRODUCE Co. v. HARDCASTLE 
PropucE Co., INC. PACA Docket No. RD-79- 
380 
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RYAN PotaTO CoMPANY v. GLENCOE Foops, INC. PACA Dock- 
et No. RD-79-127 

S.R.B. Corp., a/tla THE ZEROPACK COMPANY v. MIRANDO-For- 
SOME Foops’ Corp. PACA Docket No. RD-79- 


SAHARA PACKING COMPANY v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-304 

SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HeEcToR OsUNA, et al. PACA Docket No. 
RD-79-172 

SALINAS LETTUCE FARMERS’ v. GEORGALOS DISTRIBUTING 
Co. PACA Docket No. RD-79-324 

SALINAS LETTUCE FARMERS CORPORATION v. MAURER FRUIT AND 
VEGETABLE Co. PACA Docket No. RD-79-117 

SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al. PACA Docket No. 
RD-79-161 

SAMPSON PRODUCE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-120 

SAMSEL, RALPH CHAPMAN d/b/a RALPH SAMSEL COMPANY v. MI- 
RANDO-FORSOME Foops Corp. PACA Docket No. 
RD-79-231 

SANTA CLARA PropUCE, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-307 

SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERI 
BERTO OSUNA and HEcTOR OSUNA, et al. PACA Docket 
No. RD-79-232 
Denial of motion to reopen after default 

SANTO TOMAS PRODUCE ASSOCIATION v. JIMMY SHMON Com- 
PANY. PACA Docket No. RD-81-6 

SCHNELL, H., & COMPANY, INC. v. FILIGREE Foops, INc. PACA 
Docket No. RD-79-84 

SENINI ARIZONA, INC. v. DAVIS DISTRIBUTING COMPANY, 
INC. PACA Docket No. RD-79-212. Default and de- 
nial of petition to reopen 

SENINI ARIZONA, INC. v. MENDENHALL DISTRIBUTING Co., 
INC. PACA Docket No. RD-79-292 

SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD-79- 


SENINI ARIZONA, INC. v. SAM S. VICARI d/b/a VicarI’s PRo- 
DUCE. PACA Docket No. RD-79-248 

Sessums, ROBERT B., and J. V. Sessums d/b/a SESSUMS FARM v. 
TRIPLE R SALES OF DALLAS, INC. PACA Docket No. 
RD-79-392 

SEVERINI PropuUCE Co. v. HARDCASTLE PRODUCE CO., 
INC. PACA Docket No. RD-79-353 
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SHAVER ENTERPRISES, INC., DIVISION OF, t/a SHAVER & SON 
Propuce Co., v. LONE STAR FRESH FRuIT & VEGETABLE 
Co. PACA Docket No. RD-79-211 

SIGNAL PropucE Co. v. ADAM BLALOCK ToMATO Co. PACA 


Docket No. RD-79-270 
*SIGNAL PRODUCE Co. v. KASA LID. PACA Docket No. 


RD-81-15 

Six L's PackinG Company, Inc. v. H & P PRODUCE, 
INC. PACA Docket No. RD-79-149 

SmitH, ANDREW, Co. v. GLENCOE Foops, INc. PACA Docket 
No. RD-79-101 

SMITH, WILLIAM G., & SON v. ALFRED TOM CooPER d/b/a Tom 
COOPER. PACA Docket No. RD-79-260 

SOUTHLAND PropUCE Co., a/tla KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135 


Denial of motion to reopen after default (dated March 25, 


Denial of motion to reopen after default (dated April 28, 


SOUTHLAND PRropucE COMPANY a/t/a SOUTHLAND DISTRIBUTING 
Co. v. MIRANDO-FoRSOME Foops Corp. PACA Docket 
No. RD-79-195 

SPANOLA, J., & Sons, Inc. v. L.W. ALDRICH AND CoO., 
INC. PACA Docket No. RD-79-267 

SPUDLAND MARKETING, INC. v. SUTTON PRODUCE Co. 

Docket No. RD-79-290 

STADELMAN Fruit, INc. v. FLETCHER PRopucE, INC. 
Docket No. RD-79-354 

*STARR PRODUCE Co., INC. v. FINK’s POTATO SERVICE. PACA 
Docket No. RD-81-28 

STENNING INDUSTRIES, INC. a/t/a PRIDE O’ TExAs Cirrus DIVISION 
v. HARDCASTLE PRopUCE Co., INC. PACA Docket No. 
RD-79-343 

STERLING-UNDERWOOD, INC. v. MORRIS PRODUCE. PACA Dock- 
et No. RD-79-322 

STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-183 

Sun HARVEST, INC. v. AARON SALADS. PACA Docket No. 
RD-79-150 

Sun Harvest, INC. v. DEWEERD, MARK, WHOLESALE PRO- 
DUCE. PACA Docket No. RD-79-258 

Sun HarRVEST, INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-286 
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Sun HarvVEsT, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and HEc- 
TOR OSUNA, et al. PACA Docket No. RD-79- 


Sun Harvest, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-263 

Sunny Farms, INC. v. HRDLICKA Bros. LIvEsTocK SALES, INC. 
a/tla HRDLICKA Bros. PRODUCE Co. PACA Docket No. 
RD-79-222. Order granting petition to reopen under 
default (under new docket number — PACA Docket No. 
2-5612) 

*SUNNY FARMS, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT 
MARKET. PACA Docket No. RD-81-39 

SUPERIOR FARMING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HeEcToR OSUNA, et al. PACA Docket No. 
RD-79-176 

SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND VEGE- 
TABLE Co. PACA Docket No. RD-79-118 

SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. PACA 
Docket No. RD-79-168 

Syms Fruit Rancu, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-376 

TALLEY FARMS, INC. v. JARJURA & Sons Co. PACA Docket 
No. RD-79-321 

TAMOUZIAN BROTHERS, INC. v. ADAM BLALOCK ToMATO CoM. 
PANY. PACA Docket No. RD-79-323 

TENNECO WEsT, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HeEcTOR OSUNA, et al. PACA Docket No. RD-79- 
DIB aia s5. 6 ole GHRAAS IS hess cu Mlloes ern Ne VaR TE Seat te oo teat ed A 

TEX-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL PRO- 
DUCE DISTRIBUTORS. PACA Docket No. RD-79- 


TEX-SANDIA, INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-314 

THOMAS, Dick, d/b/a Dick THOMAS PRODUCE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-104 

THOMPSON SALES Co., INc. v. ADAM BLALOCK TOMATO ComM.- 
PANY. PACA Docket No. RD-79-373 

Topp, R.B., Propucr Co., INc. v. JOHN DIGORGE. PACA 
Docket No. RD-79-50. Dismissal 

“TOMATOES, INC. v. A.C. PRODUCE, INC. PACA Docket No. 
RD-81-21 

Tony-LIN PRopucE, INC. v. MICHAEL M. FRONTERA and DAVID 
WELLS d/b/a MICHAEL M. FRONTERA WHOLESALE FRuITS & 
VEG. PACA Docket No. RD-79-285 
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Tony-LIn Propucek, INC. v. GRILLO’S MARKET, INC. PACA 
Docket No. RD-79-284 

Top Pac GROWERS AND SHIPPERS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-277 

Top PAc GROWERS AND SHIPPERS, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PAGA Decket No: RD=79<266 :.....55 stl. ASS ceeds ne 

TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co., 
INC. PACA Docket No. RD-79-107 

TURLOCK SEED & BROKERAGE Co. v. JAMES D. MICKELSON d/b/a 
P & D MELONS. PACA Docket No. RD-79-217 

Ucon Propuce Inc. v. GuLF Coast Propuce DIST., 
INC. PACA Docket No. RD-79-215 

Ucon Propucek, INc. v. HIALEA PRODUCE Co. PACA Docket 
No. RD-79-214. Dismissal 

UNITED BANANA Co., INC. v. FREEDOM Foops. PACA Docket No. 
RD-79-332 

UNITED Potato DISTRIBUTORS, INC. v. LARRY HACKETT, d/b/a 
FreEsH CuT SALADS. PACA Docket No. RD-79- 


UNIVERSAL FRUIT COMPANY, INCORPORATED v. L. W. ALDRICH AND 
Co., INC. PACA Docket No. RD2 79-219)... in ec Re wd 505 

VALDES FaArM, INC. v. WILLIAM A. MorRILLO d/b/a MorILLO TROPI- 
CAL WHOLESALE IMPORTED PRODUCTS. PACA Docket No. 
RD-79-397 

VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KEMPF & SON, 
INC. PACA Docket No. RD-79-131. Order granting 
petition to reopen after default (under new docket num- 
ber — PACA Docket No. 2-5611) 

VALLEY ONIONS, INC. v. MORRIS PRODUCE. PACA Docket No. 
RD-79-400 

VALLEY ONIONS, INC. v. Two BROTHERS PRODUCE CO., 
INC. PACA Docket No. RD-79-102. Stay order, pend- 
ing bankruptcy resolution 

*VaL-MEX Fruit COMPANY, INC. v. JUAN SusTAITA d/b/a J. Sus- 

TAITA & Co. PACA Docket No. RD-81-9 

VaL-MEX Fruit ComPANy, INC. v. TWO BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stay order, 
pending bankruptcy resolution 

VAN SOLKEMA FARMS, INC. v. STANLEY PACKAGING GROWERS & 
SHIPPERS. PACA Docket No. RD-79-318 

Vanco Propucts Co., INc. v. GARDEN PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-218 

VEGA, E., & Sons PropucE v. TOLENTO PRODUCE. PACA 
Docket No. RD-79-255 


*Current months Novemher-December 1980 decisions. 





1328 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—CONT. 


Agriculture Decisions—Cont. 


Reparation Default Decisions—Cont. 


Vec-Pak, INC. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-288 
* VENA, JOHN, INC. v. PRODUCE ASSOCIATES, INC. PACA Docket 
No. RD-81-32 
VENEZIA. Bros., INC. v. SANFORD PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-166 
* VERDE FARMS Co. a/t/a SANDRA DISTRIBUTORS v. ATLAS MELON 
Co. PACA Docket No. RD-79-350. Dismissal, set- 
tlement between the parties 
VirGINIA PRIDE Fruit Packers, INC. v. MARVIN'S FRUIT 
FARMS. PACA Docket No. RD-79-361 
Vrrro-PECORARO Co. v. L. W. ALDRICH AND Co., INC. 
Docket No. RD-79-274 
WALKER, HERMAN, TOMATO Co., 
INC. PACA Docket No. RD-79-344 
WALSH, Dave, Co., INc. v. B. Cimino & SONS PRODUCE 
INC. PACA Docket No. RD-79-355 
WALSH, DAVE, Co., INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-367 
WAREHOUSE FARMS, INC. v. HARDCASTLE PRODUCE CO., 
INC. PACA Docket No. RD-79-371 
WASHBURN Potato Co. v. AL-JACS, INC. PACA Docket No. 
RD-79-317 
WASHBURN Potato Co. v. REDI PEEL, INC. PACA Docket No. 
RD-79-413 
WASHINGTON FRUIT GROWERS, INC. v. BEXAR PRODUCE CO., 
INC. PACA Docket No. RD-79-280 
WASHINGTON FRUIT GROWERS, INC. v. JON JOS. PASSAFIUME FRUIT 
Co., INC. PACA Docket No. RD-79-406 
Watson, J.C., COMPANY v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-241 
WATSON, J. C., COMPANY v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-294 
WATSON, J. C., COMPANY v. WANNAMELON, INC. PACA Dock- 
et No. RD-79-276 
WEISS BROKERAGE COMPANY v. GAY BROTHERS, INC. 
Docket No. RD-79-359. Dismissal 
WELCH Fruit SALES, INc. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-266 
WELCH FRuIT SALES, INC. v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-306 
WENDZEL, ALTON C., a/t/a GREG ORCHARDS v. THOMAS R. BAR- 
NARD d/b/a BARNARD APPLE & CHERRY SALES. PACA 
Docket No. RD-79-224 


*Current months November-December 1980 decisions. 
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WEST VALLEY v. BINGO DISTRIBUTORS, INC. and/or SOUTHWINDS 
TRADING Co. PACA Docket No. RD-79-147 

WESTENDORF, DAVE, PRODUCE SALES, INC. v. OLYMPIC WHOLE- 
SALE PropUCE & Foops, _INc. PACA Docket No. 
RD-79-360 
Dismissal of petition to reconsider 

WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM PRO. 
DUCE, INC. PACA Docket No. RD-79-226 

WESTSIDE PRODUCE Co. v. JARJURA & Sons Co. PACA Docket 
No. RD-79-341 

WETEGROVE, CHARLES, Co., INC. v. WILEY L. SEVERT, d/b/a 
SEVERT & SONS PRODUCE. PACA Docket No. 
RD-79-133 

*WoMACK, Pat, INC. v. A. C. DISTRIBUTING CO. 
No. RD-81-29 

Woop, J.A., Co.-Vista,. INC. v. DY MENDEZ PRo- 
DUCE. PACA Docket No. RD-79-156 

WRIGHT BROTHERS, INC. v. FLETCHER PRODUCE, INC 
Docket No. RD-79-394 

WRIGHT BROTHERS, INC. v. TRIPLE R SALES OF DALLAS 
INC. PACA Docket No. RD-79-403 


*Current months Novemher-December 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


REPARATION DECISIONS BY RESPONDENT 


January through December 1980 


AGRICULTURE DECISIONS 


A&F PropuceE COMPANY, TERRY L. CUNNINGHAM, 
d/b/a; WEEKSVILLE PRODUCE DISTRIBUTORS, INC.,  v. 
PACA 2-5524 

A.C. DISTRIBUTING Co.; MORNINGSIDE PRODUCE 


A. C. DISTRIBUTING Co.; PAT WOMACK INC., v. 
A. C. Propuce, INc.; TOMATOES, INC., v. PERSO e caisson Foy ca ene 1579 
AARON SALADS; SUN HARVEST, INC., v. RD-79-150 
ACADIAN ACRES, INC.; ERNEST VOISINE v. PACA 2-5500 
ACE BROKERAGE Co., INC.; GRIFFIN & BRAND of MCALLEN, INC., 
v. PACA 2-5420 
AGUILAR PRODUCE; A2ZTECA SALES Co., v. We TOONS i. oo x vate oh oe arte ‘ 
AG-West GROWERS, INC., t/a AG-West and/or MCDONNELL & 
BLANKFORD, INC.; CENTRAL FARMS v. PACA 2-5301 
Ac-WEst GROWERS, INC., t/a AG-WEST; WELL Pict, INC., v. 
PACA 2-5221 
ALprIcH, L. W., AND Co., INc.; J. CARUSO PRODUCE, INC., v. 
RD-79-268 
ALDRICH, L.W., AND Co., INc.; HOVERSEN & SONS 


ALprRICH, L. W., AND Co., INc.; J. SPANOLA & SONS, INC., v. 
RD-79-267 

ALpRICH, L. W., AND Co., INC.; STRUBE CELERY & VEGETABLE 
COs: RD-79-183 

ALDRICH, L. W., AND Co., INC.; UNIVERSAL FRUIT COMPANY, IN- 
CORPORATED v. RD-79-219 

ALDRICH, L.W., AND Co., INCc.; ViTRO-PECORARO CO., 
RD-79-274 

ALFIE PRODUCE CorP.; HAROLD CRAWFORD Co., INC., 


ALFIE PRODUCE CorP.; ED GIVEN, INC., v. 

ALFIE PRODUCE CorP.; JOEY'S BROKERAGE OF SYRACUSE, N.Y., 
INC., v. RD-79-129 

ALFIE PRODUCE CorP.; Hupert H. NALL Co., INC., 


ALFIE PRODUCE CORP.; PAPAZIAN DISTRIBUTING Co., INC., v. 


AL-JACS, INC.; WASHBURN Potato Co., v. RD-79-317 

ALLEN, LEROY H., a/t/a LEBANON Farms ACCT.; SIX L’s PACKING 
COMPANY, INC., v. PACA 2-5598 

ALLISON, BILLY H., d/b/a BILLY ALLISON; HESSER Bros., INC., 
a/t/a HEISEY ORCHARDS v. RD-79-100 

APINE FROZEN Foops; BFF Foops Propucts, t/a BELLINGHAM 
FROZEN Foops, INC., v. RD-79-247 
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ALPINE FROZEN Foops; JOHN INGLIS FROZEN FoopS CoMPANY 
v. RD-79-99 
AMERICAN PRODUCE DIST.; GARDEN-FRESH Foops, _INC., 
RD-79-205 
Aqua AGRA.; LOUIE PRODUCE COMPANY v. 
ARNOLD INSTITUTIONAL Foops, INc.; MONTE ALTO Foops, INC., 
v. WRI TOM OLS 8 sos oe coe OA ROR Ce Oe he a Nas karan 1038, 1271 
ATLAS MELON Co.; VERDE FARMS Co. a/t/a SANDRA DISTRIBU- 
TORS v. jo ares | ae Ale a oc ie et Be 5 os PURI ty ft Rn any ae aka 1581 
AUSTER CoMPANY, INC.; GILBERT DISTRIBUTING, INC., v. PACA 
PMNS. eon a ain wie a CORT Oe of TEE ere ee RAS Cae ee Neca a eee 1233 
AZTECA PRODUCE; HUNT Or. ComPANY a/t/a PLANTATION PRO- 
DUCE COMPANY v. RUE E SOS oc cos Paces OO ae marae CO SRS EEE 1580 
B&B PropucE Processors, INC.; Bub ANTLE, INC., v. 
RD-79-29 
B&B Propuce Processors, INc.; LEE HAMBLIN COMPANY 
v. RD-79-96 
B. J. B., Stan C. Brown, d/b/a; RICHLAND DISTRIBUTING Co., 
v. PACA 2-5446 
BANCROFT, DAviID J., d/b/a BANCROFT DISTRIBUTING; GREEN 
VALLEY PRODUCE Co-OP v. RD-79-262 
BARFIELD, GENE, PACKING Co.;  H. Brooks & Co., INc., v. PACA 
PEORIA Oh wc ciate eee a ane eee tale a cea ca rare neoiena ae eal ae 970 
BARNARD APPLE & CHERRY SALES, THOMAS R. BARNARD, 
d/b/a; ALTON C. WENDZEL, a/t/a GREG ORCHARDS v. 
RD-79-224 
BARNARD, THOMAS R., d/b/a BARNARD APPLE & CHERRY 
SALES; ALTON C. WENDZEL, a/t/a GREG ORCHARDS 
v. RD-79-224 
BEACON PRODUCE Co.; LAMANTIA-CULLUM-COLLIER & CoO., v. 
PACA 2-5547 
BERTOLINO, CHARLES, TRUCKING & Propuce INc.; Henry S. 
DuRNIAT d/b/a VERDE FARMS Co. a/t/a SANDIA DISTRIBUTORS 
v. RD-79-311 
BERTOLINO, CHARLES, TRUCKING & Propuce, INC.; TRAvis D. 
EASLEY, d/b/a EASLEY FARMS v. RD-81-4 
BETTER Foops, INc.; C & G ONION Co., INC., v. RD-79-162 
BETTER Foops, INc.; LYNN JOSEPHSON PRODUCE, INC., v. 
RD-79-109 
BEXAR PRODUCE Co., INC.; BuD ANTLE, INC., v. RD-79-115 
BEXAR PRODUCE Co., INC.; JOHN LIVACICH PRODUCE INC., a/t/a 
VISTA SALES v. RD-79-250 
BEXAR PRODUCE Co., INC.; MENDELSON-ZELLER CO., 
RD-79-252 
BEXAR PropuCE Co., INC.; PROGRESSIVE GROVES, INC., 
RD-79-152 
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BEXAR PRODUCE Co., INC.; TOUCHSTONE & ASSOCIATES uv. 
RD-79-107 

BEXAR PRODUCE Co., INC.; WASHINGTON FRUIT GROWERS, INC., 
v. RD-79-280 

BIG EppIE COOPER PRODUCE, EDWARD Z. CooPER d/b/a; WILLIAM 
J. MOWEN v. PACA 2-5554 

BILLY ALLISON, BILLY H. ALLISON, d/b/a; HESSER Bros., INC., 
a/tla HEISEY ORCHARDS v. RD-79-100 

Binco DistripuTors, INc., and/or SOUTHWINDS TRADING 
Co.; WEST VALLEY PRODUCE v. RD-79-147 

BIRMINGHAM PRODUCE, INC.; PALM VALLEY FARMS, INC., v. 
RD-79-111 

BIRMINGHAM PRODUCE, INC.; Top PAC GROWERS AND SHIPPERS, 
INC., v. RD-79-277 

BIRMINGHAM PRODUCE, INC.; WESTERN TOMATO GROWERS & 
SHIPPERS, INC., v. RD-79-226 

BIRMINGHAM PRODUCE, INC.; J. A. Woop COMPANY v. 
2-5457 

BLALOCK, ADAM, TOMATO Co.; AGRI SALES v. RD-79-271 

BLALOCK, ADAM, TOMATO Co.; SIGNAL PRODUCE Co., 
RD-79-270 

BLALOCK, ADAM, TOMATO COMPANY; AGWAY, INC., a/t/a Coun- 
TRY FOODS v. RD-79-287 

BLALOCK, ADAM, TOMATO COMPANY; CULIACAN PRODUCE Co., 
INC., v. RD-79-388 

BLALOCK, ADAM, TOMATO COMPANY; DEL MONTE BANANA CooM.- 
PANY v. RD-79-272 

BLALOCK, ADAM, TOMATO COMPANY; FRUDDEN PRODUCE, INC., v. 
RD-79-329 

BLALOCK, ADAM, TOMATO COMPANY; G & S PRODUCE COMPANY, 
INC., v. RD-79-300 

BLALOCK, ADAM, TOMATO COMPANY; GOLD COAST PACKING, INC., 
v. RD-79-273 

BLALOCK, ADAM, TOMATO COMPANY; GRANADA MARKETING, 
INC., v. RD-79-328 

BLALOCK, ADAM, TOMATO COMPANY; JIMMY GRIZZARD SALES 
INC., v. RD-79-223 

BLALOCK, ADAM, TOMATO CoMPANY; LA CosiTA FARMS, INC., 
v. RDO CS oi: esses Sepa ueor SAE ye AeA Oe ca Dae ent eh 1264 

BLALOCK, ADAM, TOMATO COMPANY; LEDLOW & COLE v. 
RD-79-383 

BLALOCK, ADAM, TOMATO COMPANY; J.S. MCMANUS PRODUCE 
Co., INC., v. RD-79-375 

BLALOCK, ADAM, TOMATO COMPANY; RITCLO PRODUCE, INC., v. 


BLALOCK, ADAM, TOMATO COMPANY; TAMOUZIAN BROTHERS, 
INC., v. RD-79-323 
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BLALOCK, ADAM, TOMATO COMPANY; THOMPSON SALES Co., INC., 
v. RD-79-373 

BLALOCK, ADAM, TOMATO COMPANY; Top PAC GROWERS AND 
SHIPPERS, INC., v. RD-79-265 

BLALOCK, ADAM, TOMATO CoMPANY; WELCH Fruit SALES, INC., 
v. RD-79-266 

BoLZAN, RAYMOND, INC.; HARVEY KAISER, INC., v. 


BorpDGEs, ALEX.; E. VEGA & SONS PRODUCE v. 
Da BOG ie sicicre Bile OWES Oa Ea EE IE 
Boris, I., COMPANY; CHIQUITA BRANDS, INC., v. PACA 
2-5477 
Boyp’s PRODUCE; LUNDY PRODUCE COMPANY v. RD-79-296 
BRANCH, GEORGE, d/b/a THUNDERBIRD TRANSPORTATION 
Co.; EARL J. Roy v. RD-79-122 
BREWSTER HEIGHTS PACKING, INC.; PROVINCIAL FRUIT COMPANY 
LIMITED v. PACA 2-5516 
Bross, M. Inc., t/a BRosS PACKING Co. PIK-A-PAK; STANLEY 
NOWAK v. PACA 2-5542 
BROTHERS, GAY, INC.; WEISS BROKERAGE COMPANY 
RD-79-359 
Brown, STAN C., d/b/a B. J. B.; RICHLAND DISTRIBUTING Co., 
v. PACA 2-5446 
BUCHWALD, JOSEPH, & Sons, INC.; PARKER FRUIT CORPORATION 
v. PACA 2-5482 
Buppy SuTTon, RAYMOND E. SuTToN, d/b/a; GAILIAN D. Bac. 
LEY, JR., d/b/a BAGLEY PRODUCE COMPANY 
v. Beeps oO 654. oh Wee SOROS SEO a ee. 
Bup’s Propuce, INC.; PHILADELPHIA PRODUCE CREDIT AND COL- 
LECTION BUREAU v. RD-79-157 
BULLOCK, R.G., PRO. Co., RUFUS GEORGE BULLOCK, JR., 
d/b/a; PROFFER WHOLESALE PRODUCE, INC., v. PACA 
PeBORO ccs a dk So RR hes ce ie ah Peg Pee ee re ee an 1576 
BULLOCK, RuFUS GEORGE, JR., d/b/a R.G. BULLOCK PRO. 
Co.; PROFFER WHOLESALE PropUCE, INC., v. 


C. J.’s BROKERAGE, CHINOOK MARKETING Co., and GREAT WEST- 
ERN Propuce, INC.; R. F. TAPLETT Fruit & COLD STORAGE 
Co.,:v. PACA 2-5507 

C&W _ SALES, INc.; DAL-DON PropUCE Co., _INC., 
RD-81-26 

C&W _ Sates, Inc.; PostaL CoLony Co., 
RD-79-404 

CAAMANO BROTHERS WHOLESALE; SOUTHLAND PRODUCE CO., 
a/tla KEYSTONE PRODUCE CO., v. RD-79-135 

CARNET ENTERPRISES OF NEW YorK, INC.; JOSE LUIS CHOEZ E. 
HIJOS v. RD-79-387 
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PAGE 

CARPENTER MARKETING, INC.; PREMIUM ELKTON POTATOES, INC., 
v. UBS i Ee > re een rer are Ree. SSE. ana eee 324 

CARPENTER MARKETING, INC.; ROSKO PRODUCE COMPANY, INC., 
v. PACA 2-5234 

CARTER, FRED E., COMPANY; FRESCO INTERNATIONAL, INC., 
v. PACA 2-5463 

CARTER, WINSTON, d/b/a CARTER'S WHOLESALE FRUIT & PRODUCE 
INSTITUTIONAL PRODUCTS, a/t/a PRODUCE WORLD; BLUE KEY 
GROWERS, INC., v. RD-79-113 

CARTER'S WHOLESALE FRUIT & PRODUCE INSTITUTIONAL PROD- 
ucts, a/tla PRODUCE WORLD, WINSTON CARTER, d/b/a; BLUE 
KEY GROWERS, INC., v. RP IOLA ds dee ay oust Feud He's OR RLS 81 

Cavazos CANDY & PRopucE; NorTH COUNTY FRUIT SALES, INC., 
v. PACA Somes 652k ers A Oi ae ee os lee 1194 

CENTRAL OHIO PRODUCE, INC.; JOSEPH MERCURIO PRODUCE 
Corp., v. RD-79-87 

CHICAGO PRODUCE DISTRIBUTORS; GATEWAY POTATO SALES v. 
RD-79-235 

CHICAGO PRODUCE DISTRIBUTORS; 
v. RD-79-234 

CHICAGO PRODUCE DISTRIBUTORS; VAUGHN RUE PRODUCE Co., 
INC., v. RD-79-136 

CHICAGO PRODUCE DISTRIBUTORS; SAMPSON PRODUCE Co., INC., 
v. RD-79-120 

CHINOOK MARKETING Co., C. J..S BROKERAGE, and GREAT WEST- 
ERN Propuce, INc.; R. F. TAPLETT Fruit & CoLD STORAGE 
OD ti PACA 2-5507 

CHOPPIN BLock OF Houston, INc., THE, a/t/a THE CHOPPIN 
BLock; M & M ToMATo Co., INC., v. RD-81-10 

CirmMINO. & Sons’ PropucE INC.; SEBASTIANO ROMEO v. 
RD-79-381 

CIMINO, B., & SONS PRopucE INC.; ALEX C. ABATTI, d/b/a ALEX 
ABATTI BROKERAGE al/tla A&M _ PropuceE OCo.,  v. 
RD-79-363 

CIMINO, B., & SONS PRopUCE INC.; DESERT GARDEN GROWERS, 
INC., v. RD-79-364 

CimMINO, B., & SONS Propuck INc.; Hunt On. Company alt/a 
PLANTATION PRODUCE Co., v. RD-81-12 

CIMINO, B., & SONS PropuCcE INC.; THE KATZ COMPANY, INC., 
v. RD-79-348 

CIMINO, B., & SONS PRODUCE INC.; 
v. RD-79-346 

CIMINO, B., & SONS PRODUCE INC.; 
INC., v. RD-79-344 

Cimino, B., & Sons Propuce INCc.; PAciFIC FARM COMPANY 
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Cimino, B., & SONS PropucE INC.; PHILADELPHIA PRODUCE 
Crepit & COLLECTION BUREAU v. RD-79-347 

CIMINO, B., & SONS PRopUCE INC.; REGENCY PACKING COMPANY 
v. RD-79-362 

Cimino, B., & SONS PropucE INC.; DAVE WALSH Co., INC., 
v. RD-79-: 

CLARK-EHRE PropucE Co.; HARVEST FRESH Propuce, INC., 
v. PACA BSL ork ce lee a ee cc ce MERE TR La oL eteen 495, 703 

COFONE & OSETE CO.; FRANK FERNANDEZ v. PACA 2-4999 

CoLUMBIA-Foops & Propucr, INc.; N.P. Droupss, INC., v. 
RD-79-194 

CoLuMBIA-Foops & PropUCE, INc.; MCDONALD TOMATOES v. 
RD-79-210 

CoLumBus Fruit Co., INc.; Fruir oF Four SEASONS v. 
RD-79-281 

CoLumBUs Fruit CompANy, INC.; PREFERRED TOMATO CORP., 
v. PACA 2-5498 

Conte, INC.; FRED J. GRASSO v. 

Conte. INC.; JOSEPH A. MAUGERI v. 

CoNnTE, INC.; JOSEPH RACITE FARMS v. 

CooPER, ALFRED Tom, d/b/a ToM CooPER; WILLIAM G. SMITH & 
SON v. RD-79-260 

CooPpER, EpwarpD Z., d/b/a Bic Eppik Cooper Propucr; WIL- 
LIAM J. MOWEN v. PACA 2-5554 

Cortes, J.R., & Co.; DEMARCO PRODUCE Co., 
PACA 2-5576 

Cory FARMS, INc.; JAFCOIMP-Ex Ltp.,v. © RD-79-398 

Costa, RAY, BROKERAGE Co.; G&S PrRopucE ComPANy, INC., v. 
RD-79-414 

CRAGAR, VIRGIL I., JR., d/b/a CRAGAR WATERMELON Co.; RALPH 
DAY v. RD-81-1 

CRAGAR, VirGIL I., JR., d/b/a CRAGAR WATERMELON Co.; Rob. 
ERT O. LEWIS v. RD-81-17 

CRAGAR WATERMELON Co., VirGiL I. CRAGAR, JR., d/b/a; RALPH 
DAY v. 

CRAGAR WATERMELON Co., VIRGIL I. CRAGAR, JR., 
d/b/a; RopertO.Lewisv. RD-81-17 

CUNNINGHAM, TeRRY L., d/bla A&F PropucE CoM. 
PANY; WEEKSVILLE PRODUCE DISTRIBUTORS, INC.,  v. 
PACA 2-5524 

CusIMANO, WAYNE, INC.; GREENBELT FARMS, _INC., 
RD-79-244 

CUSIMANO, WAYNE, INC.; GRIFFIN-HOLDER Co., v. RD-79-253 

CUSIMANO, WAYNE, INC.; KOPHAMER FARMS v. RD-79-154 

CuSsIMANO, Waynk, INC.; J.S. MCMANUS PRODUCE Co., INC., 
v. RD-79-128 
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CUSIMANO, WAYNE, INC.; PISMO-OCEANO VEGETABLE EXCHANGE 
v. RD-79-254 

CUSIMANO, WAYNE, INC.; T.J. POWER & COMPANY 
RD-79-238 

CUSIMANO, WAYNE, INC.; Dick THOMAS, d/b/a Dick THOMAS PRO- 
DUCE v. RD-79-104 

CUSIMANO, WAYNE, INC.; VEG-PAK, INC., v. RD-79-288 

CUSIMANO, WAYNE, INC.; J.C. WATSON COMPANY 
RD-79-241 

D. V. Propuct Corp.; ACOSTA GROVES v. 

D’Aquisisto, ANTHONY J., d/b/a TROPIC BANANA Co.; AG-WEST 
GROWERS, INC., t/a AG-WEST v. PACA 2-5355 

D’AGOsTINO PropucE; F. H. DICKS v. RD-79-279 

D’AGosTINO PRoDUCE; MCRAE PRODUCE Co., INC., v. PACA 
2-5422 

DANGERFIELD, DAVID, d/b/a DANGERFIELD POTATO Co.; 
FARMS, INC., v. PEND TRO 5: cleared Sieh a cp Mie sn ARON a. cusireren’ 785 

DANGERFIELD Potato Co., DAvipD DANGERFIELD d/b/a; JMR 
FARMS, INC., v. PEE) POP RED sh ice ss Acai ate Sitar tes sieht Siemaets 785 

DANGERFIELD POTATO Co.; HANKEY FARM v. RD-79-391 

DANILSON, WILLIAM JAMES, d/b/a Happy DAN’s; GRANADA 
MARKETING, INC., v. RD-81-7 

Davis, CECIL, PRopDUCE, INC.; FARM MARKET SERVICE, INC., v. 
RD-79-204 

DAVIS, CrEcIL, PrRopuUcE, INC., H&P Propuce, INc., 
or; HOMESTEAD TOMATO PACKING Co., INC., v. RD-79-144 


Davis, CerctL, Propuck, INc., H&P  Propuce, INc., 
and/or; PACIFIC PACKING COMPANY v. RD-79-145 
DAVIS DISTRIBUTING COMPANY, INC.; SENINI ARIZONA, INC., 
v. RD-79-212 

DAVIS, JEROME N., d/b/a JERRY DAVIS d/b/a JERRY DAVIS WHOLE- 
SALE PRODUCE Co.; E. VicToR RUSSELL, d/b/a RUSSELL PRo- 
DUCE Co., v. RD-79-182 

DAVIS, JERRY d/b/a JERRY DAVIS WHOLESALE PRODUCE Co., 
JEROME N. Davis, d/b/a; E. VICTOR RUSSELL, d/b/a RUSSELL 
PRODUCE Co., v. RD-79-182 

DAVIS, JERRY, WHOLESALE PRODUCE Co., JEROME N. Davis d/b/a 
JERRY DAVIS, d/b/a; E. VicToR RUSSELL, d/b/a RUSSELL 
PRODUCE Co., v. RD-79-182 

DEL REY BROKERS, INC.; GREEN GOLD AVOCADO COMPANY v. 
RD-79-259 

DENNIS PRODUCE SALES, INC., and/or NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC.; GREEN VALLEY ONION Co., _INC., 
v. PACA 2-5409 

DEWEERD, MARK, WHOLESALE PRODUCE; SUN HARVEST, INC., 
v. RD-79-258 
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DIAMOND PRODUCE DISTRIBUTORS, MONARCH PRODUCE, INC., 
and/or TEXAS PRE-PAK, INC., d/b/a; KING SALAD AvocADO 
Co.,INc.,v. PACA 2-5503 

DiGEORGE, JOHN; R. B. Topp Propuce Co., INc., v. RD-79-50 

DIRECT PRODUCE Co., DIVISION FAcToRS, INC.; OAKFIELD & ELBA 
GROWERS, INC., v. RD-79-132 

DIRECT PRODUCE Co., DIVISION FACTORS, INC.; ROGERS PRODUCE 
Co., v. RD-79-236 

DiREcT PRODUCE Co., DIVISION Factors, INC.; E. VICTOR 
RUSSELL d/b/a RUSSELL PRODUCE CO., v. RD-79-230 

DIVISION FACTORS, INC., DIRECT PRODUCE Co.; OAKFIELD & ELBA 
GROWERS, INC., v. RD-79-132 

DIVISION Factors, INC., DIRECT PRODUCE CO.; ROGERS PRODUCE 
Co. v. RD-79-236 

Division Factors, INC., Direct PropUCE Co.; E. VICTOR 
RUSSELL d/b/a RUSSELL PRODUCE Co., v. RD-79-230 

DONIA, FRANK, COMPANY; A.R.Z. POTATO v. PACA 
ePID isi. 6's atu ara Red me 0 EUR iene Ot Ree a A SHEN cd RRO Schl ap 961, 1576 

EASTCO POTATO DISTRIBUTORS, INC.; EASTERN POTATO DEALERS 
OF MAINE, INC., v. PROCA 2=GG80. ue Ses. hatte tle on NS 973, 1492 

EASTCO PRODUCE DISTRIBUTORS, INC.; NORTH SHORE PRODUCE 
Co., INC., v. PACA 2-5609 

EUROPA POMBALENSE SUPER MARKET, ALBERTO GOUVEIA 
d/b/a; GEORGE S. ADAMS, d/b/a ADAMS FRUIT & IMPORTING 
Co.,.v: RD-79-316 

FADAL FRESH FRUIT & PRODUCE Co., T. W. FADAL, d/b/a; ELMER 
F. ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. RD-79-75 

FADAL, T. W., d/b/a FADAL FRESH FRUIT & PRODUCE CO.; ELMER 
F. ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. RD-79-75 

FAMULARO, INC.; DON BONANNO’ CITRUS COMPANY _ v. 
RD-79-349 

FAMULARO, INcC.; CROWN SALES COMPANY, 

v. RD-79-411 

FAMULARO, INC.; GRIFFIN & BRAND OF MCALLEN, INC., 
RD-79-356 

FAMULARO, INC.; GROWERS EXCHANGE, INC., v. RD-79-337 

FAMULARO, INC.; H. HALL & Co., INC., v. RD-79-358 

FAMULARO, INC.; THE HUBBARD COMPANY v. RD-79-408 

FAMULARO, INC.; JOHN INGLIS FROZEN Foops COMPANY a/t/a 
PRIME FROZ-N Foops v. RD-79-410 

FAMULARO, INC.; LAMBERT PRODUCE Co., INC., v. RD-79-378 

FAMULARO, INC.; MURAKAMI FARMS, INC., a/t/a MURAKAMI PRO- 
DUCE Co., v. RD-79-357 

FAMULARO, INC.; NORTHWESTERN FRUIT & PRODUCE Co., 
RD-79-377 

FAMULARO, INC.; J. R. NORTON COMPANY v. 
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FAMULARO, INC.; CHAS. A. ROGERS & Sons INC., v. RD-79-409 

FAMULARO, INC.; SYMMS FRuIT RANCH, INC., v. RD-79-376 

FAMULARO, INC.; DAVE WALSH Co., INC., v. RD-79-367 

FAMULARO, RICHARD D., d/b/a THE PRODUCE TREE; JOE PHILLIPS, 
INC., v. RD-79-106 

Far West Fruit Factors, INc., and NORTHWEST FRUIT SALES, 
Inc.; J.C. JACKSON & Sons, INC., v. PACA 2-5481 

Farwest Fruit Factors, INc., and/or NORTHWEST FRUIT SALES 
Inc.; CHESTER S. Harris, d/b/a HARRIS ORCHARD v. 
PACA 2-5467 

FARWEST FRUIT FACTORS, INC., and/or NORTHWEST FRUIT SALES, 
INC.; VERL PERKEL v. PACA 2-5440 

FARWEST Fruit Factors, INC., and/or NORTHWEST FRUIT SALES, 
Inc.; PETE VAN VLIET v. PACA 2-5469 

FarWEsT Fruit Factors, INC., WESTERN PACKERS, INC. and 
NORTHWEST FRUIT SALES, INC.; JOE J. STEPHEN v. 
PACA 2-5476 

FERRIS, R., AND SONS, INC.; DICHTER BROTHERS & GLASS, INC., 


v. PACA BaDONS Ki hOe is aloe h oe S.5 5, 0s Ama aaO MS be aUMeG sisi bate 1025 


FILIGREE Foops, INc.; H. SCHNELL & COMPANY, INC., v. 
RD-79-84 

FINER Foops SALES CoMPANY, INC.; PARIS FOODS CORPORATION 
v. PACA 2-5514 

FiInk’s POTATO SERVICE; STARR PRODUCE 
RD-81-28 

First NATIONAL STORES, INC.; MAGGIO, INC., v. 


First NATIONAL Stores, INC.: DAVE WALSH Co. OF SALINAS, 
INC., v. PACA 2-5376 
FISHER Foops, INc.; SENINI 


FLETCHER PRODUCE, INC.; WM. BOLTHOUSE FARMS, INC., v. 
RD-79-382 

FLETCHER PRODUCE, INC.; BUSHMAN’S INC., v. RD-79-305 

FLETCHER PRODUCE, INC.; CURTIS WELDON CARGIL d/b/a CARGIL 
PRODUCE COMPANY v. RD-79-327 

FLETCHER PRODUCE, INC.; CROWN SALES COMPANY, INC., v. 
RD-79-326 

FLETCHER PRODUCE, INC.; DIXIE TOMATO & PACKAGING, INC., 
v. RD-79-366 

FLETCHER PRODUCE, INC.; EASTERN MICHIGAN VEGETABLE MAR- 
KETING CO., v. RD-79-417 

FLETCHER PRODUCE, INC.; FRED C. EBEL & OO., 
RD-79-283 

FLETCHER PRODUCE, INC.; HOLLANDALE MARKETING ASSOCIATION 


v. RID 19 =O 50d oh vis sais Rowe sates Rites Set ies a taza nnares 1039 


FLETCHER PRODUCE, INC.; MUIR-ROBERTS COMPANY, _INC., 
v. PRR AO BO hy wos pice nna ected eae ie cae aer i Ea ERC En 


784 
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FLETCHER PRODUCE, INC.; MURAKAMI FARMS, INC., a/t/a MURA- 
KAMI PRODUCE Co., v. RD-79-345 
FLETCHER PRODUCE, INC.; T.J. POWER & COMPANY 
RD-79-303 
FLETCHER PRODUCE, INC.; SAHARA PACKING COMPANY 
RD-79-304 
FLETCHER PRODUCE, INC.; SANTA CLARA PRODUCE INC., 
RD-79-307 
FLETCHER PRODUCE, INC.; STADELMAN- FRUIT, _INC., 
RD-79-354 
FLETCHER PRODUCE, INC.; 
v. RD-79-286 
FLETCHER PRODUCE, INC.; J.C. WATSON COMPANY 
RD-79-294 
FLETCHER PRODUCE, INC.; WELCH Fruit SALES, INC., 
RD-79-306 
FLETCHER PRODUCE, INC.; WRIGHT BROTHERS, _INC., 
RD-79-394 
Foop SERVICES UNLIMITED INCORPORATED; DIETZ & KOLONDENKO 
v. PACA 2-65 70. Ci: oe IER. AR eee eee) Be 975, 1575 
Fort LAUDERDALE PRODUCE, INC.; A. W. (STEVE) FABRIZIO & 
SON, INC., v. PACA 2 Be0O te ook oe RR een aaa Hennes 60 
FORT LAUDERDALE PRODUCE, INC.; GENBROKER CORPORATION t/a 
GENERAL BROKERAGE CO., v. PACA 2-5534 496, 777, 1038 
FORT LAUDERDALE PRODUCE, INC.; SOUTHLAND PRODUCE CoM- 
PANY d/b/a SOUTHLAND DISTRIBUTING CO., v. PACA 
en ENE 550 cs, 2; Rey rata i ea ac ete ari hr bs Te es OT ia eS os 
FREEDOM Foops; UNITED BANANA Co., INC., v. RD-79-322 
FRESH CuT SALADS, LARRY HACKETT, d/b/a; UNITED POTATO DIs- 
TRIBUTORS, INC., v. RD-79-151 
FRESH FOODS OF CALIFORNIA, INC.; GOOD BROTHERS COMPANY 
v. RD-79-206 
FRONTERA, MICHAEL M. and DAVID WELLS d/b/a MICHAEL M. 
FRONTERA WHOLESALE FRUITS & VEG.; TONY-LIN PRODUCE, 
INC., v. RD-79-285 
FRONTERA, MICHAEL M., WHOLESALE FRUITS & VEG., MICHAEL M. 
FRONTERA and DAvip WELLS d/b/a; ToNy-LIN PRODUCE, 
INC., v. Rb 1285 oes eee ce ks ble thle ee eerie 
FRUIT BASKET, THE, CHARLES N. SIMEONE d/b/a; A. L. BACHMAN 
PRODUCE Co., v. NETO Sok, ten Be et ee ee 
G &C Foopns, INc.; FROZEN INSTITUTIONAL SALES COMPANY, t/a 
FIESCO v. RD-79-312 
GARCIA, DAN, BROKERAGE, INC.; ACE TOMATO Co., INC. 
PACA 2-5236 
GARDEN PRODUCE COMPANY, INC.; VANCO PRODUCE Co., INC., 
v. RD-79-218 
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GARRETT-HOLMES & Co., INC.; MEL FINERMAN CO., INC., v. 
PACA 2-5444 

GATTUSO, LOUIE JOSEPH d/b/a LouIE J. GATTUSO; FRED C. EBEL 
& Co., INC., v. PACA 2-5561 

GATZ, BEN, Co.; Louis Caric & SONS v. 

Gatz, BEN, Co.; JAMES MACCHIAROLI Fruit Co., v. 


GAY BROTHERS, INC.; WEISS BROKERAGE COMPANY 
RD-79-359 

GENBROKER CORPORATION a/t/a GENERAL BROKERAGE Co.; 
LAN’S FRUIT & PRODUCE CO., INC., v. PACK 2<060l Von. civ cbteseeee 15 

GENERAL BROKERAGE Co., GENBROKER CORPORATION a/t/a; KAP- 
LAN’S FruIT & PRODUCE Co., INC., v. PRGA Debate odie. c sleet. 1575 

GEORGALOS DISTRIBUTING CO.; SALINAS LETTUCE FARMERS v. 
RD-79-324 

GILBERT DISTRIBUTING, INC.; SEQUOIA ORANGE CoO.,_ INC. 
PACA 2-5491 

GLENCOE Foops, INC.; DMB PACKING CorP., a/t/a DIMARE 
BROTHERS, INC. OF CALIFORNIA v. RD-79-128 . 

GLENCOE Foops, INC.; MILLS DISTRIBUTING COMPANY 
RD-79-209 

GLENCOE Foops, INC.; OSHITA, INC., v. RD-79-137 

GLENCOE Foops, INc.; RYAN POTATO COMPANY 
v. RD-79-127 

GLENCOE Foops, INC.; ANDREW SMITH Co., v. RD-79-101 

GOLDEN H PACKING Co.; HOWARD MCLEAN Co., INC., 
PACA 2-5595 

GOUVEIA, ALBERTO, d/b/a EUROPA POMBALENSE SUPER 
MARKET; GEORGE S. ADAMS, d/b/a ADAMS FRUIT & IMPORT- 
ING CO., v. RD-79-316 

GREAT WESTERN PRODUCE, INC., CHINOOK MARKETING CO., C. J.’s 
BROKERAGE, and; R.F. TAPLETT FRUIT & COLD STORAGE 
Co., v. PACA 2-5507 

GREEN ‘N’ THINGS, Lewis, LTD., t/a; MAPES PACKING CORPORA- 
TION v. RD-79-141 

GREEN VALLEY ONION Co., INC.; DENNIS PRODUCE SALES, INC. v. 
PACA 2-5405 

GREENPOINT PRODUCE Co., INC.; LOUIE PRODUCE COMPANY 
v. RD-79-402 

GREER BROS. DIST., INC.; BARDIN BROTHERS PRODUCE Co., INC., 
v. RD-79-207 

GREER Bros. Dist., INc.; G&G PRODUCE v. RD-79-158 

GREER Bros. Dist.; JIM PARKER d/b/a JIM PARKER PRODUCE 
FARMS v. RD-79-189 

GREER BROS, DISTRIBUTING, INC. FURMAN HAMILTON DICKS d/b/a 
F. H. DICKS v. RD-79-108 
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GREER BROS, DISTRIBUTING, INC.; ORANGE Co. OF FLORIDA, INC., 
v. RD-79-98 

GRILLO’S MARKET, INC.; TONY-LIN PRODUCE, INC. 
RD-79-284 

GROWERS Pring, INC.; DEW-GRO, INC., a/t/a CENTRAL WEST PRO- 
DUCE v. RD-79-405 

GROWERS PRIDE, INC.; MILLER PRODUCE COMPANY 
U. 

GUICE, GENE, & SON, INC.; BOB JONES FARMS, INC., 
RD-79-251 

GULF COAST PRODUCE DISTRIBUTORS, INC.; DEL REY BROKERS, 
INC., v. PREP R M o irai 5 ain esarewe edie aie cae ALS RADE Cite ea 

GuLF Coast PropUCE Dist., INC.; UCON PRODUCE INC., v. 
RD-79-215 

H & P Propuce, INC., and/or CkrciIL DAVIS PRODUCE, 
INC.; HOMESTEAD ‘TOMATO PACKING Co., INC., ov. 
RD-79-144 

H & P Propuce, INC., and/or Ceci. DAVIS PRODUCE, 
INC.; PACIFIC PACKING COMPANY v. RD-79-145 

H & P Propuce, INc.; Six L's PACKING COMPANY, INC., 
v. FRE CMR oes clea sa a) crac ota hla eee. Cle SARC Rae eae Whereas are 

H&S Propuce, DAIL HUDSON, RAY SYKES AND SON PRODUCE, 
INC., and; CHESTER PRINCE ELLIS d/b/a C. D. ELLIS COMPA- 
NY v. PACA 2-5485 

HACKETT, LARRY, d/b/a FRESH CuT SALADS; UNITED POTATO 
DISTRIBUTORS, INC. v. RD-79-151 

HALL, IRENE S., MALCOLM K. HALL AND, d/b/a HALL PRO- 
DUCE; ROBERT §S. COLWELL d/b/a ROBERT COLWELL uv. 
RD-79-302 

HALL, MALCOLM K., AND IRENE S. HALL d/b/a HALL PRO. 
DUCE; ROBERT S. COLWELL d/b/a ROBERT COLWELL uv. 
RD-79-302 

HALL PRODUCE, MALCOLM K. HALL AND IRENE §. HALL d/b/a; Ro.- 
BERT S. COLWELL d/b/a ROBERT COLWELL v. RD-79-302 

HAPPY DAN’S, WILLIAM JAMES DANIELSON, d/b/a; GRANADA 
MARKETING, INC., v. RD-81-7 

HARDCASTLE PRODUCE Co., INC.; TEDDY BERTUCA d/b/a TEDDY 
BERTUCA COMPANY v. RD-81-16 

HARDCASTLE PRODUCE, INC.; DIXON ToM-A-TOE PRODUCE, INC., 
v. RD-79-352 

HARDCASTLE PRODUCE, INC.; DONNA CITRUS v. RD-79-340 

HARDCASTLE PRODUCE CO., INC.; FORD BRroS., INC., 
RD-79-372 

HARDCASTLE PRODUCE Co., INC.; JIMMY GRIZZARD SALES, INC., 
v. RD-79-351 

HARDCASTLE PRODUCE Co., INC.; LANGDON BARBER GROVES, 
INC., a/t/a M. W. FRUIT Co., v. RD-79-396 
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HARDCASTLE PRODUCE Co., INC.; HI-LAND POTATO CO., 
v. RD-81-27 

HARDCASTLE PRODUCE Co., INC.; LaMANTIA-CULLUM-COLLIER 
ENTERPRISES, INC., v. RD-79-368 

HARDCASTLE PRODUCE Co., INC.; E. VICTOR RUSSELL, d/b/a Rus. 
SELL PRODUCE Co., v. RD-79-380 

HARDCASTLE PRODUCE Co., INC.; SEVERINI PRODUCE Co., 
v. RD-79-353 

HARDCASTLE PRODUCE Co., INC.; STENNING INDUSTRIES, INC., 
a/t/la PRIDE O’TEXAS CITRUS DIVISION v. RD-79-343 

HARDCASTLE PRODUCE Co., INC.; WAREHOUSE FARMS, INC., 
v. RD-79-371 

Harvest HousE MARKETING CORPORATION; MIDWEST BLUE- 
BERRYS v. RD-79-282 

HARVEST HOUSE MARKETING CORPORATION; MOUNTAIN MIST 
PACKERS v. PACA 2-5620 

HARVEST HOUSE MARKETING CORPORATION, USA; Fruit Pak, 
INC., v. PANS IA ENN ee cate geen aca eady «iets eh ea cao is Sk bateowe 1576 

HIALEA PRODUCE Co.; UCON PRODUCE INC., v. RD-79-214 

HOCKING, JOHN E., JR., d/b/a VAN DOREN PRODUCE Co.; PHILA- 
DELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. RD-79-188 

House oF Goop CELERY, INC.; TRUMAN HICKS FARMS, INC., 
U. PACA 2-5386 

House OF Goop CELERY, INC.; CHARLES F. ZAMBITO d/b/a ZAM. 
BITO PRODUCE SALES v. PACA 2-5377 

HOWARD FARMS, INC.;  B. W. KIRSCH v. PACA 2-5614 

HRDLICKA Bros. LIVESTOCK SALES, INC. a/t/a HRDLICKA BROS. 
PRODUCE Co.; SUNNY FARMS, INC., v. RD-79-222 

HRDLICKA Bros. PRODUCE Co., HRDLICKA BROS. LIVESTOCK 
SALES, INC. a/t/a; SUNNY FARMS, INC., v. RD-79-222 . 

Hupson, DAIL, RAY SYKES AND SON PRODUCE, INC., and H&S Pro. 
DUCE; CHESTER PRINCE ELLIS d/b/a C. D. ELLIS COMPANY 
v. PACA 2-5485 

HuRON FARMS DECATUR STORAGE, INC.; HEIDEMA BRros., INC., 
v. RD-79-261 

HURON FARMS DECATUR STORAGE, INC.; HEIDEMA BROS., INC., 
v. PACA 2-5615 

INTERNATIONAL PRODUCE DISTRIBUTORS, JULIAN J. SUAREZ 
d/b/a; TEX-SANDIA, INC., v. RD-79-227 

IVANOVICH, SRECKO, and/or R & B NATURAL Foop PRODUCTS, 
INc.; CAMSCO MUSHROOM COMPANY, INC., formerly: STOCK- 
MEISTER MUSHROOM FARMS, INC. v. RD-79-313 

J.J. DISTRIBUTING, M. LEVIN & Co., INC., and; J-B DISTRIBUT- 
ING COMPANY v. PACA 2-5454 

J & J Propuce, INc.; OAKFIELD & ELBA GROWERS, INC., 
v. RD-79-291 
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JAMES BROS. WHOLESALE Foop & Propuce, INc.; MALvin G. 
Forp, d/b/a MALVIN ForD PRODUCE v. RD-79-190 
JAMES BROS, WHOLESALE Foop & Propuce, INc.; G & G Pro. 
DUCE v. RD-79-187 
JARJURA & Sons Co.; ITO PACKING Co., INC., v. RD-79-331 
JARJURA & SONS Co.; MAPES PACKING CORPORATION 
RD-79-320 
JARJURA & SONS CO.; OLMART, INC., v. 
JARJURA & SONS CO.; TALLEY FARMS, INC., v. 
JARJURA & SONS’ Co.; WESTSIDE PropUCE Co., 
v. RD-79-341 
JAROSZ PRODUCE FARMS, INC.; WILLIAM R. Foster d/b/a Wi.- 
LIAM R. FOSTER SALES COMPANY v. PACA 2-4687 
JERRY DAVIS WHOLESALE PRODUCE Co., JEROME N. DAVIS 
d/b/a; E. VicTOR RUSSELL d/b/a RussSELL Propuce Co., 
v. RD-79-182 
JOHNNY'S FRuIT MARKET, RASHED CORPORATION a/t/a; SUNNY 
FARMS, INC., v. Webseite. 3 cr. clic ua aie ve aa mae ee 1581 
JOHNSON, L. CHARLES, INC.; SALINAS LETTUCE FARMERS COOPER- 
ATIVE v. PACA 2-5385 
KAISER, HARVEY, INC.; RAYMOND BOLzAN, INC., v. 
AREER sa. d e ecai bebe ese cee Oe NAth oT ea eect Wa the 
KALER PRODUCE COMPANY, INC.; PANDOL BROTHERS, INC., 
v. RD-79-401 
KasA, Ltp.; SIGNAL PRODUCE Co., v. PEPE EE ek csc aes ataleeact 1578 


Katz, Myron M., d/b/a Potato HousE; WHOLESALE PRODUCE 
SUPPLY, INC., v. PACA 2-5278 
Kemper, FE. L., & SON, INc.; VALLEY HARVEST DISTRIBUTING, INC., 
v. RD-79-131 
Kempr, E.L., & Son, INc.; WESTSIDE PRODUCE CO., 
PACA 2-4866 
KING, SOL, CORPORATION; K.W. CHRISTENSEN & SON 
PACA 2-5563 
KLEIMAN AND HocuBErG, INC., MirSKI, RoGERS & DuRKIN, INC. 
and; R AND J PACKING AND SALES Co., INC., v. PACA 
Be PIN ghd Sob Sess 0: teres ends Ra ee oot oT es ee ee 1021 
KODAMA/SCHULMAN COo., INC.; GENBROKER CORPORATION t/a 
GENERAL BROKERAGE CO., v. PACA 2-5548 1197, 1261 
KRAMER’S, ART, PRODUCE BUYING SERVICE, INC.; MAGIC VALLEY 
PRODUCE, INC., v. PACA 2-5464 
LAMANTIA Bros. ARRIGO Co., INC.; GEORGE TIEFER, INC., v. 
PACA 2-5488 
LanASA, V.F., INc.; HALF Moon Fruit & PRODUCE COMPANY 
v. PRCA 2 OO cies Se ie has Aste tase ra es alo nar ate earache 1520 
LEBANON Farms AcctT., LeRoy H. ALLEN a/t/a; Srx L’s PACKING 
COMPANY, INC., v. PACA 2-5598 





1344 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions by Respondent: 


LEvIN, M., & Co., INc., and J. J. DISTRIBUTING; J-B DISTRI- 
BUTING COMPANY v. PACA 2-5454 

Lewis, Lrp., t/a GREENS ‘N’ THINGS; MAPES PACKING CORPORA- 
TION v. RD-79-141 

LOBUE, ANTHONY, d/b/a LOBUE PACKING; AMEX DISTRIBUTING 
COMPANY, INC., v. PACA 2-5458 

LOBUE, ANTHONY, PACKING Co.; AKERS MARKETING Co., INC., 
v. PACA 2-5412 

LOBUE PACKING, ANTHONY LOBUE, d/b/a; AMEX DISTRIBUTING 
COMPANY, INC., v. PACA 2-5458 
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(No. 20,230) 


In re GREAT WESTERN PACKING COMPANY AND DALE CLARK. FSQS 
Docket No.9. Decided November 5, 1980. 


Violation of consent order—Meat grading services, withdrawal 
and denial of 


Where respondents violated the consent order issued April 13, 1977, the sanction provided 
for in the consent order should be imposed. The withdrawals and denials in the con- 
sent order with respect to Great Western Packing Company and Dale Clark will be- 
come effective 60 days after service of this decision. 


William J. Weber, Administrative Law Judge. 
Marshall Marcus, for complainant. 
Gerard W. Sabo, Stephen D. Miller, Inc., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seq.), and the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. § 1621 et seq.), to activate the withdraw- 
al and denial of Federal meat inspection services and Federal meat grad- 
ing and acceptance services from respondents for alleged violations of a 
prior consent order. 

Administrative Law Judge William J. Weber filed an initial decision 
and order on June 38, 1980, dismissing the complaint. 

The complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).1 Oral argu- 
ment before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d) ), was requested by complainant, but is denied inasmuch as 
the issues on appeal have been thoroughly briefed and oral argument 
would seem to serve no useful purpose. 

For the reasons set forth below, I disagree with Judge Weber’s inter- 
pretation of the consent order, which led him to dismiss the complaint, 
and believe that the violations proven in this proceeding warrant the 
activation of the sanction agreed to in the consent order. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 
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The consent order involved in this case is one of many similar consent 
orders entered into by meat packing plants and individuals in southern 
California. During the period from 1974 to 1976, a major part of the 
packing plants using Federal grading service in southern California, and 
many employees of such plants, were indicted and convicted of either 
bribery or illegally giving gratuities to meat graders. 

Almost all of the plants and individuals involved in the bribery convic- 
tions entered into consent orders in administrative proceedings under 
which inspection, grading and acceptance services were withdrawn from 
and denied to the respondents for 12 months, but that sanction was held 
in abeyance and would not become effective unless, inter alia, within 10 
years there was a violation of paragraph 1 of the consent order and the 
plants “knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense.” 

Paragraph 1 of the consent order requires each plant to “isolate” the 
respondent individuals “completely from all functions and aspects of its 
business that call for their direct contact or communication with per- 
sonnel of USDA who are engaged in functions under the Federal Meat 
Inspection Program or the Federal Meat Grading Program or the USDA 
acceptance services,” and requires each plant to “assure that, while in its 
employ, ...[the respondent individuals] will not contact or communi- 
cate, with respect to any matter covered by this Order, with any USDA 
meat grading o* meat inspection or acceptance service personnel: Pro- 
vided, however, That this paragraph 1 shall not prevent... [the re- 
spondent individuals] from contacting or communicating with USDA in- 
spection personnel who are in area or higher supervisory positions or 
with USDA grading personnel who are in main station or higher supervi- 
sory positions.” 

The circumstances leading to the consent orders are set forth in In re 
Hutton, 38 Agric. Dec. 332 (1979), and In re National Meat Packers, 
Inc., 38 Agric. Dec. 169 (1978). 


FINDINGS OF FACT 


1. Respondent Great Western Packing Company, Inc., is a corpora- 
tion which operates a meat packing establishment at 3377 E. Vernon 
Avenue, Vernon, California 90058. At all material times Great Western 
received meat inspection services under Title I of the Federal Meat In- 
spection Act (21 U.S.C. § 601 et seq.) and grading and acceptance serv- 
ices under the Agricultural Marketing Agreement Act of 1946 (7 U.S.C. 
§ 1621 et seq.). Respondent Dale Clark was and is an employee of Great 
Western. 

2. Two USDA administrative proceedings were instituted in 1975 al- 
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leging that respondents Great Western and Dale Clark (and two other 
individuals) had violated the law (18 U.S.C. § 201(f)) by giving money 
to Federal meat graders to influence the way they graded meat at Great 
Western, and had pleaded guilty in U.S. District Court for that conduct. 
The administrative proceedings were instituted to withdraw Federal 
meat inspection services from the corporate respondent and Federal 
meat grading and acceptance services from all of the respondents be- 
cause of those convictions. 

The administrative proceedings were terminated by a joint consent de- 
cision and order filed April 13, 1977, attached as Appendix A. 

3. The Federal meat graders at Great Western work primarily in the 
meat coolers. One grader works at the plant at a time, and the graders 
are rotated after a few weeks at a plant. 

4. Prior to the consent order, Dale Clark’s primary responsibility was 
to make certain that the Federal grader “graded responsibly,” i.e., not 
below the proper grade of the meat (Tr. 257). Following the consent 
order, that responsibility was given to John Coston, with Dale Clark as- 
suming the position of cooler foreman. As cooler foreman, Dale Clark 
was responsible for all of the activities in the meat coolers. He also 
trained his replacement, John Coston. In addition, he ribbed carcasses to 
be Federally graded, reviewed the grading and passed information about 
the grading back to the grader through John Coston. 

5. On September 2, 1977, Dale Clark discussed the grading of beef by 
Steve McDermott, a Federal grader, with John Coston, stating that the 
grader had graded beef “good” that should have been graded “choice.” 
The conversation took place within five feet of Steve McDermott, and 
Mr. McDermott felt that Mr. Clark’s comments were directed at him in 
order to get him to change his grading. Mr. McDermott informed John 
Coston that Dale Clark, as an isolated individual, should not be around 
him as a grader nor involved in the meat grading process. Mr. McDer- 
mott also reported this incident to his supervisor. 

6. On September 2, 1977, the Administrator, Food Safety and Quality 
Service, USDA, wrote similar letters to Mr. Clark and Great Western ad- 
vising them that they were not complying with the isolation provision of 
the consent order and that unless the matter was corrected within 14 
days an action would be instituted to withdraw meat grading and inspec- 
tion services. The letter to Great Western states: 


The information we have indicates that Dale Clark—who is to be isolated 
under the terms of the Order from all functions and aspects of your business 
which call for his direct contact or communication with Federal meat graders 
and/or inspectors—currently supervises operations of your beef cooler, ribs 
carcasses to be federally graded, reviews the grading, and passes information 
about grading back to a grader through a third party. We view these activi- 
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ties of Clark as a direct violation of the isolation provisions of paragraph 1 of 
the Consent Order. 


On September 19, 1977, Great Western’s attorney replied that he did 
not believe that Mr. Clark’s activities violated the consent order, and re- 
quested clarification of the Department’s position. 

The Administrator replied to Great Western’s attorney on November 
3, 1977, with copies to Great Western and Dale Clark, stating: 


The intent of the isolation provision of the Consent Order is that the 
individuals convicted of giving things of value to Federal meat graders be iso- 
lated from any function or plant operation involving meat grading or meat 
inspection services in lieu of withdrawal of service from the companies and 
individuals. This isolation was to assure the involved individuals would not 
be in jobs (1) where their presence is felt by USDA personnel; (2) which would 
tend to impede or interfere with the performance of official duties of USDA 
personnel; and (3) which could influence the performance of graders and in- 
spectors in any way. 


Great Western’s attorney was requested to advise complainant within 
14 days as to what changes, if any, have been made in connection with 
the duties and responsibilities of Mr. Clark. 

Great Western’s attorney replied on November 21, 1977, stating: 


On November 7, 1977, we received your letter in which you clarified how 
the job functions of Mr. Clark allegedly placed him and his firm in violation 
of the Consent Order and how compliance with the Order could be achieved. 


Following receipt of your letter of September 2, 1977, in which you first re- 
ported receipt of information concerning Mr. Clark’s activities, Great West- 
ern promptly acted to realign Mr. Clark’s duties. Specifically, Mr. Clark was 
removed from all aspects and functions of Great Western’s business which 
called for his review of beef grading and ribbing of carcasses. 


Great Western has continued to alter and adjust Mr. Clark’s job responsi- 
bilities. On November 1, 1977, Mr. Clark became Assistant Sales Manager, a 
position in which his duties involve marketing and customer relations. Mr. 
Clark’s current responsibilities do not call for contact or communication with 
USDA grading or inspection personnel and are, therefore, consistent with 
the criteria set forth in your letter of November 3, 1977. 


7. When Dale Clark was removed as Great Western’s cooler foreman, 
John Coston was assigned that responsibility. As Assistant Sales 
Manager, Dale Clark selected carcasses in the chill coolers to be used to 
fill an order for a particular customer and placed an identifying tag on 
the carcasses. After the carcasses were brought into the holding coolers 
where they were ribbed, graded and stamped, he retagged the carcasses 
and saw that they went out on the customer’s order. This involved some 
activity by Mr. Clark in the coolers in which the Federal grader was 
grading beef, but not as much as under his prior position as cooler fore- 
man. 
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8. Thomas Kardashian, President and Sales Manager of Great West- 
ern, had the “total responsibility for running the plant and the opera- 
tions” (Tr. 252). His father, uncle and aunt are the corporation’s princi- 
pal stockholders. Thomas Kardashian was one of the three convicted in- 
dividuals at Great Western included in the consent order. He recognized 
that there was a “possible risk” of contact by Dale Clark with the graders 
when he was cooler foreman (Tr. 285), and he recognized that Dale Clark 
could feel under pressure as Assistant Sales Manager to find enough 
choice beef to fill a particular order if the grader was not grading as 
much beef choice as the sales personnel thought would make that grade 
(Tr. 296-300). 

9. On August 14, 1978, June Blakemore, a Federal grader, was grad- 
ing beef at Great Western with Kevin Clark, Dale Clark’s son, working 
immediately behind her rolling the beef which she identified with the 
Federal grade mark. As she was going down the rail grading the beef, 
Dale Clark was following behind Kevin Clark. Dale Clark was tagging 
the beef that he felt was choice but which had not been graded choice by 
the grader, and he was commenting that he wanted the beef carcasses re- 
moved to another rail so that the grader could review them again be- 
cause he felt she was passing choice beef. These comments were made in 
the grader’s presence and were heard by her. She told Kevin Clark to tell 
his father to stay out of the coolers when she was grading beef. 

10. On August 21, 1978, one week after the incident referred to in 
Finding 9, June Blakemore, a Federal grader, was coming out of Great 
Western’s larger holding cooler and going to the smaller cooler, accom- 
panied by Kevin Clark, when he stopped to speak to his father. Dale 
Clark, standing immediately in front of June Blakemore, asked his son, 
“Did you do what I told you to do this morning?” (Tr. 159). Kevin asked, 
“Well, what was that?” (Tr. 160). Dale Clark replied, “Did you give the 
grader a couple of slaps like I said you should, maybe, to bring her line 
down” (id). Kevin replied, “No, I didn’t” (id). The expression “to bring her 
line down” is familiar trade terminology referring to grading, i.e., if the 
grader “brought her line down” she would grade more beef choice rather 
than good. 

June Blakemore felt “threatened” by Dale Clark’s comment and “had 
the feeling he just might lean over” and “give me a couple of slaps” (Tr. 
189-190). 

Later June Blakemore told Kevin Clark to “get his old man out of the 
coolers” (Tr. 160), but he said, “I have no control over what my father 
does. I gave him your message and whatever he does is up to him” (Tr. 
161). She also told John Coston that Dale Clark “was going to have to 
stay out of those coolers because every time I turned around, there was 
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Dale Clark” (id). John Coston replied, “Well, I will tell him but that is all 
I can do” (id.). s 

11. On August 22, 1978, the day following the incident referred to in 
Finding 10, June Blakemore, a Federal grader, was grading beef accom- 
panied by Kevin Clark. She heard Dale Clark say that she was passing 
choice beef and that she was going to have to come back and grade the 
passed beef as choice. Dale Clark’s comments continued from about 6:00 
a.m. until lunch time at 10:15 a.m. or 10:30 a.m. As a result of these 
continuous comments by Dale Clark, June Blakemore thought that she 
might be improperly grading the beef so she called for a supervisor to re- 
view her work. One of her supervisors came to the plant after lunch, re- 
viewed her work and gave her a “clean bill of health” (Tr. 163). The 
supervisor said, “Your line is steady. Don’t move it either way and keep 
doing your job” (id). It was unusual for a grader to call a supervisor to 
check the grader’s work, but she felt pressured to do this because of Dale 
Clark’s comments (Tr. 190). 

12. On September 8, 1978, June Blakemore was grading beef at Great 
Western accompanied by Kevin Clark when Dale Clark made comments 
to the effect that she had left her line at home because she was not grad- 
ing the full width of the grade and was passing choice beef. Dale Clark 
said, “You know, you are not grading all of the choice cattle in here and I 
am going to have to call the office. ’m going to have to get supervision in 
here to review this cooler” (Tr. 167). June Blakemore understood that 
the communication was directed at her (id.). 


CONCLUSIONS 


As stated by Judge Weber, “the objective facts do not seriously appear 
to be in anything but superficial conflict” (Initial Decision, at 15). Dale 
Clark testified that he did not recall the incident with Steve McDermott 
(Finding 5) but that it “could have happened and probably did” (Tr. 310). 
Similarly, Dale Clark testified that he did not recall the incidents with 
June Blakemore (Tr. 312-313, 322, 328-329), but stated, “I’m not saying 
that something like this could not happen, but it didn’t happen the way 
it sounded” (Tr. 322). 

Dale Clark’s son, who was present at all of the incidents involving 
June Blakemore, was not called as a witness by respondents despite the 
fact that complainant’s counsel stated at the hearing that he was “laying 
a foundation for at least an adverse inference with respect to a witness 
that is under control of the respondent” (Tr. 328-329). Under the settled 
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principle that has been applied in many administrative * and judicial * 
cases, it is inferred that his testimony would have been adverse to the re- 
spondents. The same inference is drawn with respect to John Coston, 
who was also not called as a witness by respondents. 

While Judge Weber found the facts in favor of complainant, he dis- 
missed the complaint because of his interpretation of paragraph 1 of the 
consent order. Paragraph 1 is as follows: 


1. For a period of ten (10) years from the effective date of this Order, re- 
spondent Great Western Packing Company, Inc., shall isolate Thomas Kar- 
dashian, Martin S. Pollock and Dale Clark completely from all functions and 
aspects of its business that call for their direct contact or communication 
with personnel of USDA who are engaged in functions under the Federal 
Meat Inspection Program or the Federal Meat Grading Program or the 
USDA acceptance services; and during said period Great Western Packing 
Company, Inc. shall assure that, while in its employ, Thomas Kardashian, 
Martin S. Pollock and Dale Clark will not contact or communicate, with re- 
spect to any matter covered by this Order, with any USDA meat grading or 
meat inspection or acceptance service personnel: Provided, however, That 
this paragraph 1 shall not prevent Thomas Kardashian, Martin S. Pollock 
and Dale Clark from contacting or communicating with USDA inspection 
personnel who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory positions. 


The parties disagree as to whether it is permissible to look outside of 


the “four corners” of the consent order in order to interpret the order, 


2. In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 Agric. Dec. 1659, 
1666-67 (1978); In re Central Arkansas Auction Sale, Inc., 37 Agric. Dec. 570, 586-87 
(1977), aff'd, 570 F.2d 724 (8th Cir.), cert. denied, 436 U.S. 957 (1978); In re Arab Stock 
Yard, Inc., 37 Agric. Dec. 293, 305, affd mem., 582 F.2d 39 (5th Cir. 1978); In re Burrus, 
36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978); In re 
DeJong Packing Co., 36 Agric. Dec. 1181, 1213 (1977), aff'd, Nos. 77-2722 and 77-2979 
(9th Cir. Apr. 7, 1980) (2-1 decision); In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In 
re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 
748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 
1522 (1976); In re Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. 
Dec. 1547, 1571-72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), 
aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 300-01 (1974); 
In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 


3. Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S. 581, 
593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Vajtauer v. 
Comm of Immigration, 273 U.S. 103, 111 (1927); Bilokumsky v. Tod, 263 U.S. 149, 153- 
55 (1923); Kirby v. Tallmadge, 160 U.S. 379, 383 (1896); International Union v. N.L.R.B., 
455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 
597 (8th Cir. 1965); Hoffman v. C.ILR., 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. 
Co. of Hartford, Conn., 182 F. 2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 
615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 
108 F. 2d 253, 256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Remington Rand 
Inc. , 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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but it is unnecessary to decide this issue since it is possible to interpret 
paragraph 1 by considering it in the context of the entire order. 

After carefully considering all of the arguments presented in the pres- 
ent case, I adhere to the construction of paragraph 1 of the consent order 
set forth in In re Apex Meat Co., 39 Agric. Dec. _____. (May 8, 1980), 
as follows: 


The first paragraph of the Consent Order places two requirements on the 
corporate respondents. First, they “shall isolate Aaron Magidow completely 
from all functions and aspects of their businesses that call for his direct 
contact or communication with personnel of USDA who are engaged in func- 
tions under the Federal Meat Inspection Program or the Federal Meat Grad- 
ing Program or the USDA acceptance services,” and second, they “shall as- 
sure that, while in their employ, Aaron Magidow will not contact or com- 
municate, with respect to any matter covered by this Order, with any USDA 
meat grading or meat inspection or acceptance service personnel.” 


These requirements are somewhat ambiguous, but not so ambiguous as to 
be unenforceable. Under the first requirement, Aaron Magidow’s job func- 
tions and physical location within the plant must be structured so that he 
does not perform duties and is not located in an area that would place him in 
“direct contact or communication” with prohibited USDA personnel. The use 
of the word “direct” implies that some contact or communication is 
permitted, but it is not clear as to the extent of the nondirect contact or com- 
munication permitted. 


The second requirement also implies that some contact or communication 
is permitted since it requires the corporate respondents to assure that Aaron 
Magidow will not contact or communicate prohibited USDA personnel “with 
respect to any matter covered by this Order.” '* This implies that there may 
be some contact or communication with respect to matters not covered by 
this Order (assuming that the first requirement is complied with). However, 
the second requirement does not use the word “direct” in front of contact or 
communicate, which word is used with respect to the first requirement, and, 
therefore, there cannot be any contact or communication whatever, direct or 
indirect, “with respect to any matter covered by this Order.” 


It is not entirely clear as to what are the matters covered by the Order. But 
a fair construction of the Order would seem to be that the second require- 
ment prohibits all communication of a substantive nature relating to matters 
involving meat inspection, grading and acceptance services. 


Accordingly, once the first requirement has been complied with by chang- 
ing Aaron Magidow’s job functions and physical location, if he occasionally 
comes in contact with prohibited USDA personnel, e.g., passes them in a cor- 
ridor or on a stairway, the Order is not violated if he says “Good morning” or 
anything else which does not involve a substantive communication with re- 
spect to meat inspection, grading or acceptance services. 


12. The word “contact” in the second requirement is apparently synonymous with “com- 
municate” since it is modified by “with respect to any matter covered by this Order,” but 
the word “contact” in the first requirement is apparently used in the sense of being phys- 
ically near prohibited USDA personnel. 
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First Requirement of Paragraph 1 of Consent Order 


With respect to the first requirement of paragraph 1 of the consent or- 
der, Judge Weber held (Initial Decision, at 22, 26-27): 


What the Order says is that certain persons shall be isolated from “all func- 
tions and aspects of [Respondent’s] business that call for their direct contact 
or communication” with meat graders and inspectors working beneath the 
distant supervisory office level. Paragraph 1 of the Consent Order, emphasis 
added. 


Dale Clark’s job did not call for such contact or communication, albeit his 
job permitted such contact or communication. 


Complainant would in effect now amend the Order to read “call for or per- 
mit direct contact or communication”. 


Thus, in conclusion, the evidence strongly establishes and supports the 
operative facts alleged in the Complaint as amended, and shows that the con- 
duct was wilful, deliberate and intentional, for the purpose of upgrading beef 
to give Great Western the benefit of doubt on close questions in grading. 


It is also very clear that the contacts and communications were not “called 
for” by Clark’s duties or responsibilities. Dale Clark’s contacts and com- 
munications were beyond any responsibility or obligation of his assigned 
work by Great Western. 


However, it is also perfectly clear that Great Western assigned him to du- 
ties and responsibilities that permitted, if it did not encourage, his adven- 
tures, his probing, his experimentation. 


In construing the requirement that Great Western “shall isolate 
Thomas Kardashian, Martin S. Pollock and Dale Clark completely from 
all functions and aspects of its business that call for their direct contact 
or communication” with certain USDA personnel, the words “call for” 
must, of course, be given meaning and effect, but so must the words 
“shall,” “isolate,” “completely” and “all.” 

The word “shall” is “the language of command.” Anderson v. Yungkau, 
329 U.S. 482, 485 (1947); Escoe v. Zerbst, 295 U.S. 490, 493 (1935); ac- 
cord, Ex parte Jordan, 94 U.S. 248, 251 (1876); Jameson v. Jameson, 
176 F.2d 58, 60 (D.C. Cir. 1949). 

The word “isolate” means (Webster’s Third New International Diction- 
ary, Unabridged 1199 (1971) ): 


1a (1): to set apart from others : cause to be detached from others and alone : 
place alone : make solitary (a tiny village that had been isolated from civiliza- 
tion) (2) : to cause to be stranded : cut off (isolated what was left of the fleeing 
army) b : to keep apart or away from others so as to minimize or wholly re- 
duce any effect on others; specif : to separate (one with a contagious disease) 
from others not similarly infected... . 


The use of the word “isolate” reveals clearly the intention to keep Dale 
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Clark and the other named individuals apart or away from the local 
meat graders or inspectors to as to minimize or wholly reduce any effect 
they might have on the graders or inspectors. That intent is emphasized 
by use of the adverb “completely.” Completely means (Webster’s Third 
New International Dictionary, Unabridged 465 (1971) ): 


1 : so as to be complete : FULLY ... 2 : to a complete degree : ENTIRELY 


As to the term “all,” also used in the first requirement of paragraph 
one, it has been said that a “more comprehensive and all-inclusive word 
than ‘all’ can hardly be found in the English language. There is a totality 
about it that few words possess.” In re Central of Georgia Ry. Co., 58 F. 
Supp. 807, 813 (S.D. Ga.), revd on other grounds, 150 F.2d 453, 455-56 
(5th Cir. 1945). 

With all of these broad and forceful terms used in the first require- 
ment of paragraph 1 of the consent order, it is not a reasonable construc- 
tion of the consent order to deprive them of effective meaning by over- 
emphasizing the words “call for.” 

An employee’s job calls for his direct contact or communication with 
local meat graders or inspectors if in the normal course of conduct under 
ordinary circumstances it can reasonably be expected that he will have 
direct contact or communication with them. If such direct contact or 
communication cannot reasonably be expected, but nevertheless occurs, 
the first requirement of paragraph 1 of the consent order is not vio- 
lated.‘ 

The words “call for” thus prevent a violation of the first requirement 
of paragraph 1 of the consent order if direct contact or communication 
occurs accidentally or by chance, or even deliberately if such deliberate 
contact or communication could not reasonably have been expected. For 
examples of direct contact or communication not violative of paragraph 
1 of the consent order, see Findings 4-21 in In re Apex Meat Co., 39 
Agric. Dec. (May 8, 1980), attached hereto as Appendix B. 


Second Requirement of Paragraph 1 of Consent Order 


The second requirement of paragraph 1 of the consent order states 
that Great Western— 


shall assure that, while in its employ, Thomas Kardashian, Martin S. Pollock 
and Dale Clark will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading or meat inspection or 
acceptance service personnel: Provided, however, That this paragraph 1 shall 
not prevent Thomas Kardashian, Martin S. Pollock and Dale Clark from con- 
tacting or communicating with USDA inspection personnel who are in area 
or higher supervisory positions or with USDA grading personnel who are in 
Zs main station or higher supervisory positions. 
4. The second requirement of paragraph 1 of the consent order is discussed below. 
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“Shall,” which is the language of command (see supra), is used in the 
second requirement together with “assure,” which means “to make sure 
or certain : put beyond all doubt” (Webster’s Third New International 
Dictionary, Unabridged 133 (1971) ). The two words together, “shall as- 
sure,” express the strong and emphatic nature of the requirement. 

Moreover, the word “direct,” which modifies “contact or communica- 
tion” in the first requirement of paragraph 1, is omitted from the second 
requirement of paragraph 1. The use of “direct” in the first requirement 
while omitting it in the second requirement shows clearly that indirect 
as well as direct contact or communication is prohibited by the second 
requirement. Cf., United States v. Atchison, Topeka & Santa Fe Ry. Co., 
220 U.S. 37, 44 (1911) (the presence of a word in one part of a statutory 
section and its absence in another “is an argument against reading it as 
implied”). 

The prohibited direct or indirect contact or communication applies 
“with respect to any matter covered by this Order.” Judge Weber held 
that the words just quoted refer only to a contact or communication for 
the purpose of bribery or the unlawful giving of gratuities. Specifically, 
Judge Weber held (Initial Decision, at 23-24): 


However, the Consent Order explicitly provides that the affected meat 
packer employees “will not contact or communicate, with respect to any mat- 
ter covered by this Order, with any USDA meat grading or meat inspection 
... personnel. . .” Paragraph 1 of the Consent Order, emphasis added. 


It is clear that the only matters pertinent for our purposes here covered by 
the Order are bribery or unlawfully giving to or accepting any gratuity from 
public officials or persons acting on behalf of the United States Government. 


Consequently, efforts by affected meat packing company employees to “ex- 
ert pressure” on meat graders to give the benefit of doubt on some judgment 
calls to the meat packer is not prohibited by a strict interpretation of the 
Consent Decree and Order of April 13, 1977 (footnote omitted). 


I disagree with that construction of the order. Reading the consent or- 
der in its entirety, I construe the second requirement of paragraph 1 of 
the consent order as prohibiting all communication of a substantive na- 
ture relating to any matter involving meat inspection, grading or accept- 
ance services. Those are the matters covered by the Order. 

This interpretation is emphasized by the proviso in paragraph 1 of the 
consent order. The proviso states that the paragraph shall not prevent 
the named individuals from contacting or communicating with super- 
visory inspection or grading personnel above the local plant USDA per- 
sonnel. 

Meaning and purpose must be given to all of the terms of the consent 
order, includng the proviso. The language preceding the proviso must be 
construed as prohibiting something as to local inspectors and graders 
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which the proviso permits as to supervisory personnel. If the language 
preceding the proviso only prohibits contact or communication with the 
local inspectors and graders for the purpose of bribery or giving gratui- 
ties, then the only function of the proviso is to permit contact or com- 
munication with the supervisory personnel for the purpose of bribery or 
giving gratuities. (That is, under Judge Weber’s interpretation, the pro- 
viso would not serve the function of permitting ordinary discussions 
with supervisors as to grading or inspection matters since such discus- 
sions are not prohibited as to local inspectors or graders.) Such an absurd 
construction of the consent order is not a permissible construction of the 
language. 

The only reasonable construction of the second requirement of para- 
graph 1 of the consent order, considering the language of paragraph 1 in 
the context of the entire consent order, including the proviso, is that the 
named individuals are not permitted to contact or communicate with 
local inspectors or graders with respect to matters involving meat in- 
spection, grading or acceptance services. 


Great Western Violated Both Requirements of Paragraph 1 


Applying the consent order to the facts of the present case, Great 
Western violated both requirements of paragraph 1 of the consent order 
on September 2, 1977. On that date, Dale Clark was cooler foreman. In 
that position, he worked full time in the coolers where the USDA grader 
was working, and he was the immediate supervisor of John Coston, 
whose responsibility it was to make certain that the Federal grader 
“graded responsibly,” i.e., not below the proper grade of the meat (Find- 
ing 4). Dale Clark also had the responsibility of training John Coston in 
his new position. Dale Clark’s functions and duties on September 2, 
1977, were in violation of the first requirement of paragraph 1 of the 
consent order, and his discussion as to Steve McDermott’s grading of 
beef that day, in Steve McDermott’s immediate presence (see Finding 5), 
violated the second requirement of paragraph 1 of the consent order. 

Although complainant sent respondents a warning letter on Septem- 
ber 2, 1977, relating to Dale Clark’s duties as cooler foreman, and that 
undoubtedly would have been the end of the matter in the absence of 
further violations, the complainant is not estopped from including viola- 
tions on September 2, 1977, in the complaint filed in the present pro- 
ceeding. The sending of a warning letter does not preclude the later 
filing of a formal complant based upon the same circumstances (Jn re 
Unionville Sale Co., 38 Agric. Dec. 1207, 1210 (1979) (remand order) ) 
because equitable estoppel does not apply to the Government acting in 
its sovereign capacity. In re Norwich Beef Co., 38 Agric. Dec. 380, 
396-98 (1979), appeal docketed, No. H79-210 (D. Conn. Apr. 2, 1979); 
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In re M&H Produce Co., 34 Agric. Dec. 700, 760 (1975), aff'd mem., 549 
F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

But in any event, complainant’s September 2, 1977, letter was based 
on an earlier Governmental memorandum dated July 7, 1977, relating 
to Dale Clark’s general duties as cooler foreman, and did not relate to the 
specific incident occurring on September 2, 1977, involving Steve Mc- 
Dermott.° 

As to the incidents involving June Blakemore, a Federal grader, dis- 
cussed in Findings 9-12, the issue as to whether Dale Clark’s functions 
as Assistant Sales Manager involved a violation of the first requirement 
in paragraph 1 of the consent order is a closer question than when he 
was cooler foreman. But considering all of the relevant facts and circum- 
stances, I conclude that on the relevant dates involving the incidents 
concerning June Blakemore, Dale Clark’s functions and duties as Assis- 
tant Sales Manager were in conflict with the first requirement of para- 
graph 1 of the consent order. 

Although the mere physical presence of an isolated individual in the 
cooler where a Federal grader is working is not necessarily a per se viola- 
tion of the consent order, in this case, Dale Clark was put in a position 
where he would frequently be in the coolers tagging beef and he would, 
at least at times, feel pressure to have more beef graded as choice than 
was being graded choice by the Federal grader. In these circumstances, 
incidents such as are discussed in Findings 9-12 could reasonably be ex- 
pected in the performance of Dale Clark’s ordinary duties for Great 
Western. Accordngly, I conclude that Dale Clark’s duties on the date re- 
ferred to in Findings 9-12 violated the first requirement of paragraph 1 
of the consent order. 

In addition, the incidents involving June Blakemore clearly violated 
the second requirement of paragraph 1 of the consent order. As con- 
cluded by Judge Weber, it is “clear beyond any reasonable doubt that 
Great Western failed to assure that Dale Clark in the course of his em- 
ployment with Great Western did ‘not contact or communicate’ with 
USDA meat grading personnel” (Initial Decision, at 14-15). 

Although it is not necessary under the second requirement to show 
that the contacts or connections were direct, the contacts and communi- 
cations with June Blakemore were undoubtedly direct. As stated by 
Judge Weber (Initial Decision, at 13-14): 


Dale Clark’s comments in each of the cited instances were never directly 
made to the federal meat grader, but were ostensibly directed to the roller- 
_man employed by Great Western and teamed with the grader concerned. 


5. The July 7, 1977, memorandum and the unrelated September 13, 1977, memoran- 
dum by Steve McDermott relating to the September 2, 1977, incident were submitted by 
respondents’ counsel as an offer of proof, which offer is accepted in its entirety as evidence 
in this proceeding. 
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Even though the comments are in a sense indirect communication, they are 
considered to be in reality and substance direct communication. The “indi- 
rectness” is only a sham, much like the disputing parents who speak to each 
other through comments directed to a child. Dale Clark’s comments here 
were intended to be direct, and were accepted as such by the grader. 


Furthermore, they clearly had an intimidating effect on both graders. Both 
believed that any such pressure by an “isolated person” to upgrade beef was 
in violation of the April 13 1977 Consent Decision and Order. 


Without question, that same view was held by the FSQS Administrator. 
CE # 1. 


The evidence here establishes beyond any reasonable doubt that Dale Clark 
made “direct contact or communication with personnel of USDA” who were 
engaged in federal meat grading functions for Great Western. Paragraph 1 
of the Order, Consent Decision and Order (footnote omitted). 


The incidents involving June Blakemore all related to substantive 
communications relating to her grading of beef and, therefore, they 
were with respect to matter covered by the consent order. 


Great Western Knew of, Acquiesced in, or Had 
Opportunity to Discover and Prevent the Violations 


Although Great Western violated paragraph 1 of the consent order on 
a number of occasions, a violation of paragraph 1 does not “trigger” the 
sanctions agreed to in the consent order unless Great Western “knew, 
acquiesced in, or had opportunity to discover and prevent such failure to 
comply or offense” (paras. 3(a) and 4(c) of the consent order). 

In this case, Great Western knew of the functions and duties it had as- 
signed to Dale Clark, which have been found to violate the first require- 
ment of paragraph 1 of the consent order on the dates involved in this 
proceeding. 

In addition, as to the second requirement of paragraph 1, the contacts 
and communications involved in this proceeding could reasonably have 
been expected to occur considering Dale Clark’s background in reviewing 
the work of graders for many years, his function as supervisor and 
trainer of his replacement (when he was cooler foreman), and the pres- 
sures placed upon him at times to fill orders from customers for choice 
beef (when he was Assistant Sales Manager). As stated by Judge Weber 
(Initial Decision, at 16-17): 


Lastly, Great Western claims that it did not know of, acquiesce in, nor have 
a reasonable opportunity to discover or prevent any of the alleged incidents 
in the Complaint, and therefore, without such knowledge or opportunity, 
Great Western cannot be held responsible. 


Taking the last item first, it is true that Great Western reassigned duties 
and transferred people so that the job function filled by Dale Clark did not 
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“call for” or require direct contact or communication with prohibited USDA 
personnel.® 


However, it is glaringly obvious that Great Western made the minimal 
changes necessary to accommodate itself to the Order, with the least incon- 
venience to itself and Dale Clark (footnote omitted).’ 


Thomas Kardashian testified that he told Dale Clark to stay away 
from the graders and that he had periodic meetings to discuss the con- 
sent order with Dale Clark and the other individual involved. Also, Mr. 
Kardashian was in the coolers 8 to 10 times a day so he could monitor 
Dale Clark’s activities while he was in the coolers, and set a good ex- 
ample for Dale Clark to follow. 

However, Thomas Kardashian also put pressure on Dale Clark and 
others to get their loads out (Tr. 297-300), and he conceded that it is 
“{a]bsolutely possible” that although he (Mr. Kardashian) could deal with 
the pressure, “somebody like Mr. Clark would not be able to or would re- 
act in a different way” (Tr. 300). Dale Clark may well have felt that he 
was receiving conflicting instructions from Thomas Kardashian, “Obey 
the consent order, but get your loads out.” 

Furthermore, it is clear that Mr. Kardashian did not utilize the serv- 
ices of all his employees to report violations of the consent order. Kevin 
Clark was aware of all the violations involving June Blakemore and 
John Coston was aware of some of the violations. Great Western set up 
no procedure to have them report apparent violations of the consent or- 
der to Mr. Kardashian (see Tr. 3038). 

Considering all the circumstances, I infer or conclude that Great West- 
ern knew of the violations of the first requirement of paragraph 1 of the 
consent order (relating to Dale Clark’s duties) and that it had opportu- 
nity to discover and prevent the violations of the second requirement of 
paragraph 1 of the consent order (relating to the actual contacts with the 
graders). 


Activation of Consent Sanction 


In view of Great Western’s violations of paragraph 1 of the consent or- 
der which it knew of, acquiesced in, or had opportunity to discover and 
prevent, the sanction provided for in the consent order should be im- 
posed. The imposition of this sanction is a very troubling matter. The 


6. As stated above, I do not agree with Judge Weber’s interpretation of “call for” in the 
first requirement of paragraph 1 of the order. In addition, the “call for” provision relates 
only to the first requirement, and the present discussion concerns the second requirement. 

7. Thomas Kardashian testified that “Dale [Clark] was and is the most knowledgeable 
man in our plant, as far as grading goes” (Tr. 260-261), and that the “major value of Dale 
Clark is his access to coolers and the knowledge that he has accumulated over the years in 
the cooler” (Tr. 302). 
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sanction is extremely severe—perhaps devastating to Great Western. Al- 
though some plants operate without Federal inspection and grading, I do 
not have sufficient information to know whether Great Western will be 
able to continue in business without Federal grading or inspection. 

Obviously, such a severe sanction is not warranted by the incidents in- 
volved in this proceeding. However, it must be remembered that this 
sanction is not being imposed for the incidents involved in this proceed- 
ing. This is the sanction that was agreed to in settlement of prior pro- 
ceedings instituted to withdraw inspection, grading and acceptance 
services because respondents were “convicted of felonies for giving cash 
to USDA meat graders” (Appendix A, Finding 5). 

In view of the severity of the sanction involved in this proceeding, I 
am delaying the effective date of this order for 60 days so that Great 
Western may make appropriate arrangements in view of the order. In 
addition, during this period Great Western may confer with the ad- 
ministrative officials in order to determine whether it might make any 
changes that would convince them that the integrity of the inspection, 
grading and acceptance service can be maintained while providing such 
services to Great Western under changed circumstances. 

In other words, if Great Western is able to convince the administrative 
officials either before the sanction takes effect or at any time during the 
effective period of the sanction that inspection, grading and acceptance 
services can be provided to Great Western without jeopardizing the in- 
tegrity of the Federal programs, I would not want this order to preclude 
the administrative officials from providing such services to Great 
Western. 

The administrative officials must, of course, consider the matter from 
the standpoint of preserving the integrity of these important National 
programs. And they must recognize that any action taken in this case 
will be a precedent in enforcing all of the many similar consent orders 
now in effect. 


ORDER 


The withdrawals and denials in the consent order filed April 13, 1977, 
in FMIA Docket No. 22 and I&G Docket No. 35 are hereby made effec- 
tive and no longer held in abeyance with respect to respondents Great 
Western Packing Company, Inc., and Dale Clark; Provided, however, 
That such withdrawals and denials may be terminated by the adminis- 
trative officials whenever they conclude that, in view of changed circum- 
stances, the withdrawals and denials can be terminated without jeop- 
ardizing the integrity of the Federal inspection, grading and acceptance 
services. 
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This order shall be effective as to each respondent 60 days after the 
date of service of this order on the respondent. 


APPENDIX A 


Excerpt from In re Great Western Packing Co., 36 Agric. Dec. 614 1977. 
[Decision omitted—Ed.]} 


APPENDIX B 


Excerpt from in re Apex Meat Co., 39 Agric. Dec. May 8, 1980. 
[Decision omitted—Ed.] 
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(No. 20,231) 


In re DR. JOHN G. GISH. VA Docket No. 16. Decided November 20, 
1980. 


Consent Order—Suspension 


Where respondent consented to the issuance of an order suspending his veterinary accred- 
itation from May 16, 1980, through February 15, 1981. 


Robert Ertman, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), by a Complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, alleging that respondent willfully violated the 
regulations. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

Respondent admits the jurisdictional allegations in paragraph I of the 
complaint and specifically admits that the Secretary has jurisdiction in 
this matter. Respondent also admits the Findings of Fact set forth in 
this decision. 

Respondent neither admits nor denies the remaining allegations of the 
complaint, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dr. John G. Gish, hereinafter referred to as the respondent, is an 
individual residing at 316 N. Atchison Street, E] Dorado, Kansas. 

2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Kansas, under the provisions of the regulations of Title 9, Code of Fed- 
eral Regulations, Parts 160-162. 

3. Respondent conducted brucellosis tests on about 940 head of cattle 
belonging to Mr. Jack Methvin, Burdick, Kansas, on March 5, 6, and 7, 
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1980. In connection with these tests he did not submit blood specimens 
collected from 12 test-eligible cattle to a designated laboratory. 

4. Respondent, in connection with the tests conducted on March 5, 6, 
and 7, 1980, signed and submitted brucellosis test forms numbers 
650439, 650351, and 650352 to the State-Federal Laboratory at Topeka, 
Kansas. Additionally, he omitted from the forms 12 cattle which had 
been tested. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent’s veterinary accreditation is hereby suspended from May 
16, 1980, through February 15, 1981. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 
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(No. 20,232) 


In re ST. BARNABAS HOSPITAL. AWA Docket No. 143. Decided No- 
vember 6, 1980. 


Research facility—Failure to file annual report—Cease and desist— 
Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from failing to file its annual report as required by the regulations. 


Morris L. Selinger, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first two 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, St. Barnabas Hospital, is a corporation whose address 
is 183rd Street and Third Avenue, Bronx, New York 10457. 

2. At all times material herein respondent was registered under the 
Act as a research facility. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent its agents and employees directly or indirectly through 
any corporate or other device in connection with its business under the 
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Act shall cease and desist from failing to file its annual report by Decem- 
ber 1, of each calendar year as required by the regulations (9 CFR 2.28). 
This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 


(No. 20,233) 


In re MRS. FERN BROSHAR. AWA Docket No. 127. Decided November 
6, 1980. 


Failure to maintain housing facilities—Cease and desist— 
Revocation—Consent 


Where respondent consented to the issuance of an order requiring her to dispose of all ani- 
mals owned for breeding and commercial purposes by October 1, 1980, at which 
time she will surrender her license. 


Morris L. Selinger, for complainant. 
Daniel J. Jay, Centerville, lowa, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first two 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Fern Broshar, is an individual whose address is R.R. 
Exline, Iowa 52555. 

2. At all times material herein respondent was licensed under the Act 
as a Class A dealer. 

3. At the time of licensing under the Act respondent received a copy 
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of the regulations and standards contained in Title 9, Chapter 1, Sub- 
chapter A of the Code of Federal Regulations and agreed to comply with 
their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent her agents and employees directly or indirectly through 
any corporate or other device in connection with her business under the 
Act shall cease and desist from the following: 

1. Failing to maintain housing facilities in good repair to protect and 
contain the animals; 

2. Failing to construct and maintain the interior surfaces of housing 
facilities so they are substantially impervious to moisture to facilitate 
sanitation; 

3. Failing to keep food and water facilities clean and sanitized; 

4. Failing to keep primary enclosures clean of excreta, and sanitized, 
to prevent an accumulation of excreta, and contamination of the ani- 
mals, and to reduce disease hazards and odors; 

5. Failing to keep the premises clean and in good repair to protect the 
animals from injury; 

6. Failing to keep the premises free from accumulations of trash; and 

7. Failing to conform with any other standards or regulations issued 
under the Act. 

Respondent shall dispose of all animals she owns for breeding or com- 
mercial purposes as soon as possible but no later than Oct. 1, 1980, at 
which time she will surrender her license to the Veterinarian in Charge. 
This section does not require respondent to dispose of animals she will 
keep as pets. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 
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(No. 20,234) 


In re WALLACE DOORNICK. AWA Docket No. 131. Decided August 18, 
1980. 


Failure to maintain housing facilities—Suspension of license—Civil 
penalty—Default 


Respondent is ordered to cease and desist from failing to comply with the regulations and 
standards issued under the Act. Respondent is assessed a civil penalty of $500 and 
his license is suspended for 120 days and thereafter until he demonstrates that he is 
maintaining his facilities for animals in full compliance with the Act. 


Alexandria Marvel, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 


seq.), hereinafter referred to as the “Act”, and the regulations issued 
thereunder. (9 CFR 1.1 et seq.) A complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, hereinafter referred 
to as “APHIS”, in accordance with the applicable Rules of Practice was 
duly served upon the respondent (7 CFR 1.135, 1.147 (b) ). 


Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 CFR 1.136 (a), 1.139) Therefore, this Deci- 
sion and Order is entered according to the Rules of Practice. (7 CFR 


1.139) 


FINDINGS OF FACT 


1. Wallace Doornick, herein referred to as respondent, is an in- 
dividual operating a dog kennel, the address of which is Route 4, Box 36, 
Le Mars, Iowa 51031. 


2. At all times material herein respondent held and continues to hold 
a Class A license (No. 42 MAH) under the Act. 

3. At the time license No. 42 MAH was issued, respondent received a 
copy of the regulations and standards contained in Title 9, Chapter 1, 
Subchapter A of the Code of Federal Regulations and agreed to comply 
with said regulations and standards. 

4, APHIS inspected the respondent’s kennel at Le Mars, Iowa on 
March 13, 1979. Deficiencies were found in the following areas and were 
noted in an inspection report a copy of which respondent’s wife received 
on the date of the inspection: 

(a) Housing facilities for the dogs were not maintained in good re- 
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pair to protect the animals from injury as required by the regulations (9 
CFR 3.1 (a) ). 

(b) Supplies of food were not stored so as to be adequately protected 
from infestation or contamination by vermin as required by the regula- 
tions (9 CFR 3.1 (c) ). 

(c) Provisions were not made for the removal and disposal of dog 
waste, old bedding, and debris so as to minimize vermin infestation, 
odors and disease hazards as required by the regulations (9 CFR 3.1 (d) ). 

(d) Interior surfaces of indoor housing facilities were not con- 
structed to be substantially impervious to water to facilitate sanitization 
as required by the regulations (9 CFR 3.2 (e), 3.3 (d) ). 

(e) A suitable, adequate method to eliminate excess water rapidly 
from indoor and outdoor housing facilities was not provided as required 
by the regulations (9 CFR 3.2 (e), 3.3 (d) ). 

(f} The primary enclosures for the dogs were not constructed and 
maintained to enable the dogs to remain clean and dry as required by the 
regulations (9 CFR 3.4 (a) (1) (ii) ). 

(g) Food and water receptacles were not kept clean and sanitized as 
required by the regulations (9 CFR 3.5 (b), 3.6). 

(h) The primary enclosures for the dogs and the premises in general 
were not kept clean and sanitized as required by the regulations (9 CFR 
3.7 (a) (c) ). 

(i) An adequate program of disease control was not being main- 
tained as required by the regulations (9 CFR 3.10 (a) ). 

5. Respondent was given until May 12, 1979, to correct the above- 
cited deficiencies to comply with the regulations. 

6. APHIS inspected the respondent’s kennel at Le Mars, Iowa on Au- 
gust 2, 1979. The respondent had corrected the problem of inadequately 
protected supplies of food. Respondent had failed to correct all the other 
deficiencies listed in paragraph four above. In addition to those, the fol- 
lowing deficiencies were noted on an inspection report a copy of which 
respondent’s wife received on the date of the inspection: 

(a) One dog was chained in a yard with no access to shelter from the 
direct rays of the summer sun as required by the regulations (9 CFR 
3.3 (a) ). 

(b) Several dogs were enclosed in facilities in which the shelter from 
sunlight and rain was not sufficiently large to provide all the dogs access 
to shelter as required by the regulation (9 CFR 3.3 (b) ). 

7. APHIS inspected the respondent’s kennel at Le Mars, Iowa on Octo- 
ber 16, 1979. None of the deficiencies noted during the August inspec- 
tion had been corrected. The inspection report, a copy of which the re- 
spondent’s wife received on the date of the inspection, noted all of the 
continuing deficiencies as well as the fact that several outdoor housing 
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facilities did not provide the enclosed dogs access to shelter from rain to 
allow them to remain dry (9 CFR 3.3 (b) ). 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has vio- 
lated the regulations and standards issued under the Act (9 CFR 3.1 (a), 
(c), (d); 3.2 (a), (e); 3.3 (a), (b), (d); 3.4 (a) (1) (i); 3.5 (b); 3.6; 3.10 (a) ). 

These violations warrant the sanctions authorized under the Act (7 
U.S.C. 2149 (a), (b) ) and contained in the following Order. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a li- 
censee under the Act, shall cease and desist from failing to comply with 
the regulations and standards issued under the Act. 

Respondent’s license (No. 42 MAH) is hereby suspended for 120 days 
and thereafter until respondent demonstrates that he is maintaining his 
facilities for animals in full compliance with all the regulations and 
standards issued under the Act. 

Respondent is assessed a civil penalty of $500 which shall be paid by 
certified check or money order to the order of the Treasurer of the 
United States which shall be forwarded to Alexandra Maravel, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250 within thirty days from the date this Order becomes 
effective. 

Copies of this Decision and Order shall be served upon the parties. The 
Order shall become effective 35 days after service upon the respondent, 
unless an appeal is filed pursuant to the Rules of Practice (7 CFR 1.145) 
[The Decision and Order became final on December 8, 1980—Ed.] 
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(No. 20,235) 


In re GEORGE ALEXANDER, JR., d/b/a IDAHO MAID Foops. FMIA Docket 
No. 42. Decided October 8, 1980. 


Labeling 


It is ordered that respondent’s use of the label “Breaded Beef Finger Steak” be withheld 
from use on respondent’s product when the product is not prepared in conformity 
with the regulations. 


Helen Harris, for complainant. 
John L. Runft, Boise, Idaho, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding is based on section 7 (e) of the Federal Meat Inspec- 
tion Act (21 USC 607 (e) ) and related regulations establishing defini- 
tions and standards of identity or composition of meat food products (9 
CFR 319). 

The published Standard of Composition for breaded meat food prod- 
ucts provides that: “[t]he amount of batter and breading used as a coat- 
ing for breaded product will not exceed 30 percent of the weight of the 
finished breaded product.” (9 CFR 319.880). 

The Administrator, Food Safety and Quality Service (FSQS), United 
States Department of Agriculture (USDA), denied Respondent’s request 
to use a label stating “Breaded Beef Finger Steaks” on a meat food prod- 
uct which had more than thirty percent (30%) breading and batter. 

The FSQS Administrator also denied Respondent’s request to pre- 
scribe a new, separate and specific definition or standard of identity or 
composition allowing a greater percentage of breading and batter to be 
used on “finger steaks”.’ 

On December 28 1979 Complainant filed a Motion for hearing along 
with copies of the letter of August 17, 1979 denying use of the requested 
label, and the Respondent's letter of August 31, 1979 rejecting that de- 
termination and asking for a hearing on the subject.” 


1. Respondent was advised that rulemaking on “the meat and poultry inspection policy 
book to which” Respondent alluded was contemplated. Respondent was invited to offer 
comments in that rulemaking proceeding when it occurred. (last paragraph, page 1 of the 
“Complaint” dated 8/17/79) 

2. Under the Rules of Practice as written by Complainant’s predecessor agency and 
counsel, the Administrator’s letter denying the requests, together with Respondent’s re- 
quest for hearing, become “the complaint” in the proceeding. 9 CFR 335.12(d). 

Cont... 
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A trial was held in Boise, Idaho on March 11, 12 and 13, 1980. Com- 
plainant was represented by Helen C. Harris, Esquire and Andrea R. 
Bateman, Esquire, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D. C. Respondent was represented by 
John L. Runft, Esquire, of the law firm of Runft and Longeteig, of Boise, 
Idaho. 


I 


George Alexander operates a wholesale meat food processing business 
under the name of “Idaho Maid Foods”. His business is subject to the 
Federal Meat Inspection Act of 1907 (21 USC 601 et seq), as amended by 
the Wholesome Meat Act of 1967. Mr. Alexander produces, sells and dis- 
tributes meat food products (21 USC 601 (j) ). 

Mr. Alexander prepares and wholesales a meat food product which is 
prepared by chopping the meat, then forming the chopped meat into pat- 
ties the size and shape of “fingers”. These meat patties are then frozen, 
after which they are removed from the freezer, breading and batter 
added, and then put back into the freezer for the breading and batter to 
be frozen. Mr. Alexander then sells this meat food product to distribu- 
tors who in turn resell them to retail or restaurant outlets for consump- 
tion. 

Mr. Alexander contends that his product as now produced is marginal- 
ly acceptable in a growing regional market. 

He also contends it is a unique product deserving special treatment. 

In addition, he contends that the Administrator improperly classifies 
his product under 9 CFR 319.880 limiting the amount of batter and 
breading to thirty percent (30%). 

...Cont 
This anomalous procedure might be reconsidered, and contributions from those responsible 
for the trial process solicited and considered. (see Motion to Change Caption and Augment 
the Record filed 3/11/80, and discussed in the transcript pages 7-21). 

In fact, those responsible for the impartiality of the trial process should have the primary 
responsibility for the Rules of Practice. This was not the case here. 
The same foundational flaw exists in the so-called “uniform” Rules of Practice (42 FR 743 
(1/4/77); 7 CFR 1.130) where at times the merits of cases may be affected by the Rules of 
Practice essentially written by the various persons responsible for the investigation and 
prosecution of cases, in violation of at least the spirit of the separation of functions pro- 
vided for in the adjudication provision of the Administrative Procedure Act (5 USC 
554(d) ). 
The Rules of Practice define, limit and control the scope and movement of the proceeding 
in a sometimes critical fashion. Thus, through the Rules of Practice, those responsible for 
the investigation and prosecution of cases are permitted to direct and control the Judge’s 
conduct in the trial contrary to the Administrative Procedure Act provision stating that 
the Judge” ...may not * * * (2) be responsible to or subject to the supervision or direc- 
tion of an employee or agent engaged in the performance of investigative or prosecuting 
functions . . .” (6 USC 554 (d), emphasis added). 

Here, however, the merits of the matter are not directly affected. 





GEORGE ALEXANDER, JR. 
Cite as 39 A.D. 1383 


I 


The Secretary is authorized to prescribe “definitions and standards of 
identity or composition for” meat food products, in consultation and co- 
ordination with other federal and state governmental agencies (21 USC 
607 (c) (2) ). 

Labels for meat food products which have a prescribed standard of 
identity or composition must bear the “name of the food specified in the 
standard” (9 CFR 317.2 (c) ). 

A meat food product for which a “definition or standard of identity or 
composition has been prescribed by regulations of the Secretary [of Agri- 
culture]” must conform to that definition or standard and be labeled ac- 
cordingly, or it is misbranded (21 USC 601 (n) (7) ). 

No one may sell or offer for sale a “misbranded” meat food product. 21 
USC 610 (b). 

If “the Secretary has reason to believe that any. . . labeling. . . in use 
or proposed for use” (21 USC 607 (a) ) with respect to any “meat food 
product” (21 USC 601 (j) ) is “false or misleading” (21 USC 607 (e) ), the 
Secretary may prohibit or deny its use (21 USC 607 (e) ). 

The Congressional statement of findings provides in Part that “i]t is 
essential in the public interest that the health and welfare of consumers 
be protected by assuring that meat and meat food products distributed 
to them are wholesome, not adulterated, and properly marked, labeled, 
and packaged. Unwholesome, adulterated, or misbranded meat or meat 
food products impair the effective regulation of meat and meat food 
products in interstate or foreign commerce, are injurious to the public 
welfare, destroy markets for wholesome, not adulterated, and properly 
labeled and packaged meat and meat food products, and result in sundry 
losses to livestock producers and processors of meat and meat food prod- 
ucts, as well as injury to consumers. The unwholesome, adulterated, mis- 
labeled, or deceptively packaged articles can be sold at lower prices and 
compete unfairly with the wholesome, not adulterated, and properly 
labeled and packaged articles, to the detriment of consumers and the 
public generally. . .” 21 USC 602. 

Adulteration in part is “to debase by adding inferior materials or ele- 
ments; to make impure by admixture; to use cheaper, inferior, or less de- 
sirable goods in the production or marketing of any professedly genuine 
article. . .” The American College Dictionary, Random House, New York 
1970 copyright. Armour & Company v Ball, 468 F2d 76, 80-81 (CA 6 
1972); Corn Products Co. v Department HEW, Food & Drug Admin. , 427 
F2d 511, 514, 515-6 (CA 3 1970); Federal Security Administrator v 
Quaker Oats Co., 318 US 218, 230 (1943). 

Pursuant to authority granted, the following standard of composition 
was adopted and published. 
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The amount of batter and breading used as a coating for breaded product 
shall not exceed 30 percent of the weight of the finished breaded product 
(CFR 319.880). 


This provision was adopted after Administrative Procedure Act (APA) 
rulemaking processes in 1964 * and readopted after reconsideration in 
1969 ‘. 


Il 


In essence here, there is a general “Standard of Composition” pub- 
lished after full opportunity for public and industry participation and 
comment in formal Administrative Procedure Act rulemaking proce- 
dures. 

This Standard of Composition limits the amount of batter and bread- 
ing on all Federally inspected meat food products to thirty percent (30%) 
of the finished product. 

Respondent and about 16 others have and are producing breaded fin- 
ger shaped meat products with Federally approved labels. They are 
made from beef, pork or chicken. Some are called “fingers”, some “pat- 
ties”, some include the word “steak”, and some do not. 

The batter and breading on these Federally approved meat food prod- 
ucts (and their labels) range from 12%, 20%, 20-21%, 22%, 27-28%, 
28%, 26-30% with the maximum of 30% in all instances except two, 
where the batter and breading are greater than 30% and the product is 
labeled “breaded beef finger fritter” or “beef fritters”. One “fritter” prod- 
uct and label was approved with 45% batter and breading, and the other 
with “more than 30%”. 

A dispute between Respondent and Complainant’s inspectors concern- 
ing inspection systems triggered this controversy as well as certain liti- 
gation in the United States District Court for injunctive relief.® 

Respondent filed his petition with the Complainant seeking approval 
to market “his breaded beef finger steaks as they have been customarily 
produced with from 31% to 35% bread and batter by net weight.” 

Petitioner also asked that new standards be established for breaded 
beef finger steaks allowing “up to 35% bread and batter by net weight 


3. 29 FR 1696, at page 1697, 2/4/64 for public consideration and comment; and adopted 
29 FR 12578, at page 12579, 9/4/64, as a new paragraph added to the regulations then 
numbered 9 CFR 17.8 (c) (68) ). 

4, 34 FR 13194, at page 13238, 8/14/69 for public consideration and comment; and 
again adopted 35 FR 15552, at page 15603, 10/3/70, as 9 CFR 319.880. 

5. The District Court action was settled and dismissed leaving the basic controversy for 
resolution here. 
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for chopped, shaped finger steaks, and up to 45% bread and batter by 
net weight for non-chopped or ground finger steaks.” RE #16, pages 9- 
10. 

Respondent does not here challenge the rulemaking substance or pro- 
cedures which were the foundation for 9 CFR 319.880. 


IV 


Specifically, Respondent selects three issues for briefing.® First, Re- 
spondent alleges that Complainant has failed to sustain the burden of 
proof to show that Respondent’s “breaded beef finger steaks” come with- 
in the scope of 9 CFR 319.880. 

Secondly, Respondent claims that its product if labeled “breaded beef 
finger steaks” would not result in misbranding for “customer expecta- 
tion is well established in a substantial market for a ‘finger steak’ con- 
sisting of from 35% to 42% breading and batter”. Respondent’s 
Memorandum Brief in support of Proposed Findings, etc., page 15. 

Thirdly, Respondent believes that there was not substantial evidence 
to support Complainant’s decision that the label “breaded beef finger 
steaks” would be false and misleading on its product. 

With reference to Respondent's first issue, it is difficult to grasp for 
the regulatory standard is universal in its terms, and simple in its mean- 
ing. It contains no qualifications or exceptions. 


“The amount of batter and breading as a coating for breaded product shall 
not exceed thirty percent of the weight of the finished breaded product.” (9 
CFR 319.880). 


This Standard of Composition is a part of a regulatory program which 
sets definitions and standards of identity or composition for meat food 
products, which is a part of a larger food safety and quality service pro- 
gram for meat and poultry inspection. 9 CFR 301 and 9 CFR 319 gen- 
erally, specifically 9 CFR 319.880. 

Respondent’s Petition states “(t]he product produced by Mr. Alexander 
is a bread and batter covered all-meat portion of chopped meat.” RE #16, 
page 3. 

In his testimony Mr. Alexander describes his product as a chopped and 
then ground beef which is processed through a meat patty machine and 
molded into a finger shape’, then frozen, after which it is processed 
through the bread and batter machine. Transcript page 206. 


6. Other incipient issues exist in the pleadings and evidence. However, their develop- 
ment appears incomplete and they are considered to have been abandoned. None reach a 
threshold level to warrant explicit consideration here. 

7. The product is both “finger shaped” and also a food eaten with the fingers, hence the 
name “finger” steaks. 
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Mr. Alexander also stated that he “should be allowed up to 35 percent 
on those breaded beef fingers. Under the breading and batter situation I 
have right now, it is more or less a breaded product and you have to put 
batter on that piece of meat to hold the breading on. I batter and bread it 
and put it in the boxes and [sic] right then and there...” Transcript 
page 303. 

Respondent has always used the label “breaded beef finger steaks” and 
continues to seek to use that label, albeit with a breading and batter 
ratio greater than the thirty percent (30%) limit under 9 CFR 319.880. 

The personnel responsible for label reviewing and approvals consid- 
ered Respondent’s application in the context of other similar breaded 
meat products which had received label approval. Transcript page 86-A, 
88-89. The review process seems to have been comprehensive and thor- 
ough. 

Respondent argues that “breaded beef finger steaks” are a growing re- 
gional product in some seven western states. Respondent argues that 
breading and batter in excess of the general 30 percent limit of 319.880 
is required. Respondent asks for new limits of 35 and 40 percent appli- 
cable to ground or whole meat finger steaks. 

However, the record clearly indicates that “breaded beef finger steaks” 
were produced and marketed successfully several years before the rule- 
making processes of 1964 and 1969. This record does not indicate any 
significant change in the traditional breaded beef finger steaks as they 
were originally produced and the present production and marketing, ex- 
cept that they have grown somewhat more popular and have achieved 
somewhat wider public acceptance, mainly in several western states. 

Respondent argues that breaded beef finger steaks * are “unique” and 
therefore should not fall under the generalized breading and battering 
limitation of 319.880. This record fails to indicate any distinguishing 
characteristics that would separate breaded beef finger steaks from 
other breaded meat categories. 

Respondent merely wants to lift the ceiling on permissible breading 
and batter on breaded beef finger steaks, over that allowed as a result of 
two Rulemaking hearings which considered the subject. 

True, certain production problems were described, but this record fails 
to indicate that it is an industry wide problem of any significance. Re- 
spondent has produced satisfactorily in the past, and continues to pro- 
duce within the limitations of 319.880 at the time of the hearing. 


8. It is not clear how much Respondent speaks for himself and his production and in- 
spection difficulties, and how much he speaks for an “industry” problem. Some “industry” 
testimony was presented on his behalf, but it was not clear and was of little probative 
value. It was mainly an expression of general discontent and criticism of the Federal Stand- 
ard for breaded meat products as applied to Breaded Beef Finger Steaks. 
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Evidence reiating to the conduct of other processors, wholesalers and 
retailers was confusing, unrefined, vague and unpersuasive. The possi- 
bility exists that some people are producing a meat food product labeled 
as “fritters” ° and at some stage before it is consumed the product is rep- 
resented as “breaded beef finger steaks”, but this record is confused and 
unrefined. No probative value is seen there. 

There is a complete failure to indicate distinguishing characteristics, 
ingredients or processes which would make breaded beef finger steaks a 
unique or distinctive item not subject to the generalized limitation of 
319.880. 

This record fails to show any persuasive or significant foundation for a 
new standard of composition to be formulated specifically for breaded 
beef finger steaks, separate from the generalized standard of 319.880. 

There is no basis found here to suggest that the refusal to provide a 
new rulemaking proceeding for a new standard for breaded beef finger 
steaks is arbitrary. 

It is clear that Respondent’s product is subject to the general limita- 
tion of 319.880. There is no basis shown to provide Respondent an 
exemption or deviation from the standard. 

In essence, Respondent merely objects to the thirty percent (30%) 
limit and wants it raised to a new thirty-five (35%) and forty-five per- 
cent (45%) limit, and bootstraps this position into an unsupported claim 
of uniqueness and newness. 

Secondly, Respondent argues that his use of the label “breaded beef 
finger steaks” for his product would not result in his product being “mis- 
branded”. Respondent easily reaches this conclusion because its first 
argument excludes it from the scope of 319.880, and once excluded it es- 
capes the statutory/regulatory effect of being included. Outside of the 
scope of 319.880, accuracy and truthfulness are probably the standard 
to judge it. Inside the scope of 319.880 it must conform to the standard 
prescribed or it is by definition “misbranded”. Thus, when the first issue 
is resolved adversely to Respondent, the second issue also collapses. 

By definition a meat food product is “misbranded” under 21 USC 
601 (n) (7) if that meat food product “purports to be or is represented as 
a food for which a definition and standard of identity or composition has 
been prescribed by regulations. . . unless (A) it conforms to such defini- 
tion and standard, and (B) its label bears the name of the food specified 
in the definition and standard. . . ” 

There is no question under this record that Respondent’s breaded beef 
finger steaks both “purports to be [and] is represented as a food for 

9. “Fritters” are a meat product apparently labeled under a “Policy Book” category al- 
lowing according to this record up to sixty-five percent (65%) breading and batter. Re- 
spondent’s Memo Brief, page 14. 
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which a definition and standard of identity or composition has been pre- 
scribed”. Therefore it must conform and be labeled accordingly. 

Respondent’s argument about 319.880 being a barrier to “evolutionary 
development” of products is not relevant here. No “new” products are 
shown here to be barred by the standard. Breaded beef finger steaks are 
in fact being made and sold under the present standard. Actually, Re- 
spondent alleges that it is a growing market for them. 

Limits on a percentage basis by weight of ingredients in products have 
been upheld, even though some segments of the industry had difficulty 
with them. Corn Products v DHEW, Food and Drug Administration, 427 
F.2d 511, (CA 3 1970). 

The use of more than thirty percent (30%) breading and batter on 
breaded beef finger steaks would violate 319.880. A “breaded beef finger 
steaks” label on them would be “misbranding” because the product would 
not be in conformity with the required standard. (9 CFR 319.880 and 21 
USC 601 (n) (7) ). 

In fact Respondent seems to agree with this result when Respondent 
states “the basic issue is whether a standard of identity for ‘finger 
steaks’ will be allowed — for if allowed, it is clear that Respondent’s 
product would fall within that standard of identity.” Respondent’s 
Memorandum Brief page 14-15. 

Respondent has failed to establish any distinguishing characteristics, 
ingredients, processes or results that could be a basis for distinguishing 
this breaded meat product from falling within the purview of 319.880. 
Merely using a larger quantity of breading and batter in relation to the 
meat is undistinguishing. 

Finally, Respondent argues that there was not substantial evidence to 
support a finding that the label “breaded beef finger steaks” on a 
breaded meat product with more than thirty percent (30%) breading and 
batter would be false and misleading, and that the decision was “not 
fairly arrived at”. 

It is obvious that these issues must be decided adversely to Respond- 
ent’s position. 

The evidence is overwhelming that Respondent’s breaded beef finger 
steaks come under 319.880, and that there is no basis or foundation to 
distinguish them from that category of meat food products. 

If Respondent’s breaded beef finger steaks are within the purview of 
319.880, they must conform to that requirement and be labeled accord- 
ingly, or as a matter of law be considered “misbranded” (21 USC 
601 (n) (7) ). 

This record fails to show any “unfairness”, illegality, impropriety, or 
lack of full careful consideration of the evidence available for evaluation 
in the Administrator’s decision. 
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It is clear that the determinations by the FSQS Administrator with re- 
spect to Respondent’s proposed use of the label “Breaded Beef Finger 
Steak” on a product which would not conform to the breaded products 
standard are rational, supported by the record, and based solidly on the 
law. 


ORDER 


It is ordered that Respondent’s use of the label “Breaded Beef Finger 
Steak” be withheld from use on Respondent’s product when prepared 
with an amount of breading and batter in excess of thirty percent (30%) 
of the weight of the finished product, i.e., when the product is not pre- 
pared in conformity with 9 CFR 319.880 or any modification or amend- 
ment thereof. 

Copies shall be served upon the parties. This Decision and Order shall 
become final thirty-five (35) days after service upon Respondent (7 CFR 
1.142 (c) ) unless there is an appeal to the Judicial Officer within thirty 
(30) days of service (7 CFR 1.145 (a) ). [The Decision and Order became 
final on November 19, 1980.—Ed.] 


(No. 20,236) 


In re BLUSAL MEATS, INC. FMIA Docket No. 44. Decided October 23, 
1980. 


Withdrawal and denial of inspection service 


Respondent’s inspection service is withdrawn from and denied respondent for a period of 
five years. The first two years will constitute actual withdrawal of inspection, the 
remainder three year period will not become effective. Respondent may file an appli- 
cation for inspection service in advance of the two year period so that it can be 
promptly restored upon the expiration of the two year period. 


Gregory Cooper, for complainant. 
Robert V. Marrow, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CERTIFIED COPY OF ORDER 


On October 23, 1980, at oral hearing in this proceeding, on the basis of 
the agreement of the parties, respondent’s admission of the complaint’s 
jurisdictional allegations, and the waiver of any further procedure and 
right to appeal by either party, I entered, on the record, the following 
Order which I herewith certify to be correct. 
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ORDER 


I. Inspection Service under Title I of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.) is, for a period fo 5 years, withdrawn from and de- 
nied to respondent, its officers, directors, successors, and assigns, di- 
rectly or through any corporate or other device. The first two years will 
constitute actual withdrawal of inspection. The remainder of the 3 year 
period will be held in abeyance and will not become effective: 

(a) For so long as, Shelton Blumhof is not associated with, and does 
not provide direction or advice to and exercise control over or participa- 
tion in any aspect of the operations of respondent, its successors, or as- 
signs, directly or through any corporate or other device, as a partner, 
officer, director, share holder, consultant, or employee, and for so long 
as Shelton Blumhof does not enter on the premises of respondent, its 
successors, or assigns; and 

(b) For so long as within five years of the effective date of this 
order: respondent or any of its officers, employees or agents do not vio- 
late (as that term is defined in pararaph III infra) any section of the Fed- 
eral Meat Inspection Act, or state or local statutes, involving the prep- 
aration, sale, transportation, or attempted distribution of any adulterat- 


ed or misbranded products; and 
(c) For so long as respondent, within five years of the effective date 
of this order: 

(1) Does not knowingly employ or add, in a responsibly connected 
position (as that term is defined in section 401 of Federal Meat Inspec- 
tion Act), any individual, other than Howard Saltiel, who has been con- 
victed, in any Federal or State court, of any felony, or more than one vio- 
lation of any law, other than a felony, based upon the acquiring, 
handling or distributing of unwholesome, mislabeled, or deceptively 
packaged food, or fraud in connection with transactions in food and 

(2) immediately terminates its connection with any such individ- 
ual, other than Howard Saltiel, who becomes responsibly connected with 
respondent after the effective date of this decision, when that individ- 
ual’s conviction becomes known. 

II. If the order has been complied with during the period of actual 
withdrawal, the respondent may make a new application for inspection 
service sufficiently in advance of the end of the 2 year period so that in- 
spection service can be restored promptly upon the expiration of the 2 
year period. Inspection service will be restored if respondent meets all of 
the normal requirements of new applicants for inspection service. 

III. The terms violate and violation, as used herein, mean a violation 
found upon conviction (or upon affirmation of conviction, if appealed), 
or upon final decision in a formal adjudicatory proceeding before the 
Secretary (or upon affirmation of the Secretary’s decision, if appealed). 
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If it is found that there is any such violation of any term of the Consent 
Decision the suspension of the withdrawal and denial of inspection serv- 
ice under the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) shall be 
terminated and such withdrawal and denial will become effective imme- 
diately. This shall not preclude the referral of any such violation to the 
Department of Justice for possible criminal or civil proceedings. 

IV. This order will be effective on December 1, 1980. 
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(No. 20,237) 


In re FRANK PARNELL. HPA Docket No. 159. Decided November 19, 
1980. 


Civil penalty—Cease and desist—Consent 


Where respondent consented to the issuance of an order requiring him to cease and desist 
from showing or exhibiting any horse, judging or managing any horse show, exhibi- 
tion, sale, or auction for a period of two years. Respondent is assessed a civil penalty 
of $1,500.00. 


Patricia V. Fettman, for complainant. 
John M. Bolton, III, Montgomery, Ala., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 
et. seq.), hereinafter referred to as the “Act”. A complaint issued by the 
Administrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR 1.130 et. seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon the 
respondent named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent admits the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondent waives a 
hearing and further procedure in this matter and consents to the is- 
suance of this decision agreed upon between the parties for the purpose 
of settling this matter. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Frank Parnell, is an individual whose address is Post 
Office Box 127, Newbern, Tennessee, 38059. 

2. (a) On or about August 30, 1978, respondent entered, showed and 
exhibited the horse known as “Pride’s Mr. Ebony” at the Tennessee 
Walking Horse National Celebration in Shelbyville, Tennessee. 

(b) USDA Veterinarians determined that “Pride’s Mr. Ebony” was 
sore when it was entered, shown, and exhibited on or about August 30, 
1978 at the Tennessee Walking Horse National Celebration in Shelby- 
ville, Tennessee. 
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(c) Respondent denies having sored “Pride’s Mr. Ebony”. Re- 
spondent does not admit that the horse was sore when it was entered, 
shown, and exhibited on or about August 30, 1978 at the Tennessee 
Walking Horse National Celebration in Shelbyville, Tennessee. 


CONCLUSIONS 


The United States Department of Agriculture agrees not to proceed 
criminally or administratively on any case which has been formally re- 
ferred to the Office of General Counsel at USDA on or before October 
26, 1980. 

Respondent’s admission of the jurisdictional facts alleged in the Com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


ORDER 


Respondent, Frank Parnell, is assessed a civil penalty in the amount of 
$1500.00. The penalty shall be payable to the Treasurer of The United 
States by certified check or money order forwarded to Patricia V. Fett- 
mann, Attorney, Marketing Division, Office of the General Counsel, 
South Building, Room 2014, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty days from the date upon which 
this decision becomes effective. 

Furthermore, respondent Frank Parnell is hereby disqualified from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of two (2) years 
from the date this order becomes effective. 

The United States Department of Agriculture shall be precluded from 
proceeding criminally or administratively on any case which has been 
formally referred to the Office of the General Counsel at USDA on or be- 
fore October 26, 1980. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondent. 
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(No. 20,238) 


In re PETER LIVOLSI and ROBERT D. Morris. HPA Docket No. 
111. Decided December 8, 1980. 


Showing and exhibition of sored horse—Civil penalty 


Where respondents violated the Act by showing and exhibiting a sored horse. Respondent 
Livolsi is assessed a civil penalty of $2,000, respondent Morris is assessed a penalty 
of $1,000. 


Alexandra Maravel, for complainant. 
David B. Byrne, Jr., Montgomery, Alabama, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. § 1821 et seq.). On 
June 9, 1980, Administrative Law Judge Victor W. Palmer filed an ini- 
tial decision and order assessing civil penalties of $1,000 against re- 
spondent Peter Livolsi and $350 against respondent Robert D. Morris. 

Complainant, seeking increased penalties, appealed to the Judicial Of- 
ficer, to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).1 Respondents’ answer to complainant’s appeal is, in effect, a 
cross-appeal in which respondents contend that no violations of the Act 
occurred. 

For the reasons set forth below, I believe the Act was violated and that 
the civil penalties should be increased to $2,000 against respondent 
Livolsi and $1,000 against respondent Morris. 

Upon a careful consideration of the entire record in this case, the ini- 
tial decision, with a few minor changes (shown in brackets) and some 
omissions (shown by three or four periods), is adopted as the tinal deci- 
sion herein, followed by additional conclusions and the order by the Ju- 
dicial Officer. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 





PETER LIVOLSI 
Cite as 39 A.D. 1396 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a consolidated administrative proceeding under the Horse Pro- 
tection Act, as amended (15 U.S.C. § 1821 et seq.), which was initiated 
on April 4, 1979, by the filing of the complaint of the Administrator of 
the Animal and Plant Health Inspection Service. Respondents filed their 
answers to the complaint on April 26, 1979. A prehearing conference 
was conducted by telephone on May 25, 1979, which was followed by a 
voluntary exchange of information by counsel for the parties and in- 
cluded exchange of witness lists and various documentary records in ad- 
vance of the hearing. The oral hearing was held before me, November 28 
and 29, 1979, in Nashville, Tennessee; respondents were permitted to 
present additional testimony on February 26, 1980, in Shelbyville, 
Tennessee. At each of these hearings, the complainant was represented 
by Alexandra Maravel, attorney, Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. Respondents were 
represented by David B. Byrne, Jr., attorney of Montgomery, Alabama. 

At the conclusion of the oral hearing, the parties were directed to file 
simultaneous briefs by April 21, 1980, and were further directed to file 
any reply briefs on or before May 6, 1980. 


FINDINGS OF FACT 


1. Respondent Peter Livolsi, who resides at 1625 Luzerne Street, 
Johnstown, Pennsylvania, purchased the horse named “Eb’s Amos 
Moses” on July 12, 1978, and on August 7, 1978, he entered it to be 
shown in Class No. 33 (later redesignated as Class No. 33-A) of the 1978 
Tennessee Walking Horse National Celebration in Shelbyville, Tennes- 
see. 

2. Respondent Robert D. Morris, who resides at Route 5, Johnstown, 
Pennsylvania, is employed by respondent Peter Livolsi to operate and 
maintain a horse farm in Johnstown, Pennsylvania, where his duties in- 
clude breaking colts, mowing grass, and training horses. He became the 
trainer of the horse known as “Eb’s Amos Moses” (hereinafter “the 
horse”) upon its purchase by respondent Livolsi on July 12, 1978, and 
with the authorization and upon the direction of respondent Livolsi, re- 
spondent Morris rode and showed the horse on August 28, 1978, as en- 
try number 1160 in Class No. 33-A of the 1978 Tennessee Walking 
Horse National Celebration in Shelbyville, Tennessee (hereinafter “the 
show’). 

3. Respondent Robert D. Morris was paid a gross salary of $9,568 out 
of which he netted approximately $150 a week. 
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4. Respondent Robert D. Morris transported the horse from Johns- 
town, Pennsylvania to Shelbyville, Tennessee on August 21, 1978. 

5. Prior to the horse competing in the show, it was passed as being 
eligible to be shown by Dr. Nathan J. Thomas, the show veterinarian. 
Dr. Thomas testified that he could not specifically recall “Eb’s Amos 
Moses” other than by referring to the entry sheet which specified that 
entry number 1160 had passed as sound and eligible. He stated that his 
usual practice consisted of observing the horse, while saddled and 
mounted, subsequent to its examination by the show’s licensed stewards 
who conducted manual palpation of the front legs of the horse to detect 
whether it appeared to be sore within the meaning of the Act. 

6. After the horse left the pre-show holding area, which was under the 
supervision of Dr. Thomas and the stewards, it proceeded into the show 
ring and passed by Dr. E. E. Everson, a veterinarian medical officer of 
the Animal and Plant Health Inspection Service who had been assigned 
to attend the 1978 show to identify horses who appeared to him to be 
sore within the meaning of the Act. 

Dr. Everson’s observations of the horse were recorded in his affi- 
davit of August 30, 1978, in which he concluded from his observations 
of entry number 1160 as it entered the ring that the animal had a gait 
which was characteristic of a “sore” horse. 

7. After entering the show ring and while performing in its class, the 
horse was observed by Dr. Bob C. Thompson, a veterinarian medical of- 
ficer of the Animal and Plant Health Inspection Service, assigned to at- 
tend the 1978 show to identify horses who appeared to be sore within 
the meaning of the Act. On August 30, 1978, Dr. Thompson gave his 
sworn affidavit that: 


“As the horse entered the show ring, I observed that he appeared to be carry- 
ing an abnormal amount of weight on the hind legs. The front end was high 
and the hind quarter low. The rear stride was excessive and the forefeet were 
waving and hesitating when off the ground as if he dreaded to put the fore- 
feet on the ground. When the horse proceeded down the west rail, I observed 
that the hocks were wide and twisting. The horse seemed reluctant to move 
from the line up and moved off as if hurting.” 


Dr. Thompson, as had Dr. Everson, concluded that the horse had the 
characteristics of a sore horse within the meaning of the Act and they 
directed that the horse be held for examination by USDA personnel. 

8. At the USDA inspection station, the horse was observed, photo- 
graphed, physically examined and thermographed by various USDA per- 
sonnel. The horse was observed to be wearing ten-ounce chains on both 
front feet which was the maximum weight chain not expressly prohib- 
ited by the applicable United States Department of Agriculture regula- 
tion. When observed by USDA personnel, the chains were touching the 
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coronary band area of both feet but may have slipped during the event 
and there is no evidence that they had been improperly positioned prior 
to the event. 

9. A physical examination of the horse was conducted by Dr. J. T. 
James, a licensed veterinarian and a veterinarian medical officer of the 
Animal and Plant Health Inspection Service, who observed the posterior 
surfaces of both front pasterns to be covered with a diffuse pattern of 
scarring, which was slightly painful upon palpation. The lateral heel 
bulbs of both front pasterns were observed by him to be badly painful 
and, in his affidavit of August 29, 1978, he concluded that the horse was 
“sored” as defined in the Horse Protection Act in that: 


“In my personal opinion, this horse has been abused by the use of chains with- 
in 24-48 hours prior to having been shown.” 


10. Photographs have been received in evidence, taken at the time of 
the examination by the United States Department of Agriculture vet- 
erinarians, which show scarred posterior pasterns. These scars were 
present at the time of the horse’s purchase by respondent Peter Livolsi, 
and indicate that its pasterns had been abused by use of chains both by 
the prior owners and by respondents. Photographs of the anterior of the 
front pasterns, as they appeared on August 28, 1978, indicate that old 
scars detected in that location by Dr. James upon manual palpation, 
were completely haired over and prior abuse had ceased, and it is found, 
in that respect, that the horse had improved following its purchase on 
July 12, 1978. 

11. Subsequent to the examination by Dr. James, a second physical 
examination was performed by Dr. L. S. Crichfield who had also been as- 
signed to the show as a veterinarian with the Department of Agriculture 
and whose affidavit of August 29, 1978, shows that he concurred that 
both front pasterns were very painful when the posterior surfaces were 
manually palpated and that the horse was a “sored” horse, as defined by 
the Horse Protection Act. 

12. Dr. George Clawson, a veterinarian medical officer of the Animal 
and Plant Health Inspection Service, performed a thermographic 
examination of the front pasterns of the horse. He concluded that the 
thermal patterns of the posterior pasterns of both front legs showed in- 
flammation indicative of “soring” and he gave a sworn affidavit to that 
effect on August 30, 1978. 

13. Each of the USDA veterinarians who observed or examined the 
horse on August 28, 1978, gave testimony and were cross-examined by 
respondents’ counsel at the hearing, but they observe and examine so 
many horses in the course of their official duties that their affidavits, 





1400 HORSE PROTECTION ACT 
Cite as 39 A.D. 1396 


given when their observations were fresh, have been received in evi- 
dence and considered as the best evidence of their observations and find- 
ings. 

14. Respondents], in rebuttal of the testimony and affidavits of the 
USDA veterinarians, .. . [have] presented testimony showing that the 
horse had developed cracks in the sole of one of its front feet, which first 
became known to respondents on the morning of August 26, 1978, at the 
end of a normal workout. The horse was taken that morning to a black- 
smith who cut away part of the sole and hoof and cut out the cracks to 
remove pressure from the foot and then packed it in magnapaste to draw 
out the soreness before replacing the shoe “set”. The horse was further 
treated by the respondents who followed the blacksmith’s instructions 
and bathed the foot in warm water and epsom salts and packed it in ice. 
The horse responded to the treatment and did not limp; and since the 
blacksmith had advised the injury was not serious, the respondents de- 
cided the horse was sound to show on August 28, 1978. 


PERTINENT STATUTORY PROVISIONS 


15 U.S.C. § 1821 (3) 
The term “sore” when used to describe a horse means that — 


(a) an irritating or blistering agent has been applied, internally or external- 
ly, by a person to any limb of a horse, 


any burn, cut, or laceration has been inflicted by a person on any limb of 
a horse, 


(c) any tack, nail, screw, or chemical agent has been injected by a person 
into or used by a person on any limb of a horse, or 


(d) any other substance or device has been used by a person on any limb of a 
horse or a person has engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, such 
horse suffers, or can reasonably be expected to suffer, physical pain or distress, 
inflammation, or lameness when walking, trotting, or otherwise moving, except 
that such term does not include such an application, infliction, injection, use, or 
practice in connection with the therapeutic treatment of a horse by or under the 
supervision of a person licensed to practice veterinary medicine in the State in 
which such treatment was given. 


15U.S.C.§ 1824 (1)and (2) 
The following conduct is prohibited: 


(1) The shipping, transporting, moving, delivering, or receiving of any horse 
which is sore with reason to believe that such horse while it is sore may be 
shown, exhibited, entered for the purpose of being shown or exhibited, sold, 
auctioned, or offered for sale, in any horse show, horse exhibition, or horse 
sale or auction; except that this paragraph does not apply to the shipping, 
transporting, moving, delivering, or receiving of any horse by a common or 





PETER LIVOLSI 
Cite as 39 A.D. 1396 


contract carrier or an employee thereof in the usual course of the carrier's 
business or employee’s employment unless the carrier or employee has reason 
to believe that such horse is sore. 


(2) The (A) showing or exhibiting, in any horse show or horse exhibition, of 
any horse which is sore, (B) entering for the purpose of showing or exhibiting 
in any horse show or horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, any horse which 
is sore, and (D) allowing any activity described in clause (A), (B), or (C) re- 
specting a horse which is sore by the owner of such horse. 


15 U.S.C. § 1825 (b) (1). 


Any person who violates section 1824 of this title shall be liable to the 
United States for a civil penalty of not more than $2,000 for each viola- 
tion. No penalty shall be assessed unless such person is given notice and 
opportunity for a hearing before the Secretary with respect to such viola- 
tion. The amount of such civil penalty shall be assessed by the Secretary 
by written order. In determining the amount of such penalty, the Secre- 
tary shall take into account all factors relevant to such determination, in- 
cluding the nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability to 
pay, effect on ability to continue to do business, and such other matters as 
justice may require. 


15 U.S.C. § 1825 (d) (5): 


In any civil or criminal action to enforce this chapter or any regulation un- 
der this chapter a horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs or 
both of its hindlimbs. 


PERTINENT REGULATIONS 
9CFR§ 11.2 


(b) Nochain, boot, or other method or device shall be used with respect to 
any horse at any horse show or exhibition if such use causes the horse to 
be sored. 

(c) The use of any of the following devices on any horse for the purpose of 
affecting its gait at any horse show or exhibition is prohibited: 


= © ¢..% 


(2) Chains weighing in excess of 10 ounces each including the 
weight of the fastener; 
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CONCLUSIONS 
A. Respondent Robert D. Morris violated the Act on August 28, 1978, 


when he showed a sore horse, and respondent Peter Livolsi violat- 
ed the Act by allowing him to do so. 

The evidence presented at the hearing establishes that the horse was 
observed and physically and thermographically examined on August 28, 
1978, by five qualified, trained, and experienced USDA veterinarians, 
three of whom discovered both abnormal sensitivity and inflammation 
in both of its forelegs. These findings confirmed the opinions of the 
other two veterinarians that the horse appeared to be sore when they ob- 
served it just before and while it was being shown. The Act specifically 
indicates: 


“... ahorse shall be presumed to be. . . sore if it manifests abnormal sensitiv- 
ity or inflammation in both of its forelimbs. . .” (15 U.S.C. § 1825 (d) (5) ). 
{Omissions in initial decision]. 


To refute this statutory presumption, respondents proved that the 
horse had developed cracks in the sole of one of its front feet two days 
prior to the competition, but this is not a satisfactory explanation for the 
sensitivity and inflammation found to exist in both of its front legs. The 
explanation was specifically ruled out by the three examining veterinar- 
ians who detected equivalent sensitivity and inflammation to exist in 
both forelimbs. 

The testimony of neither the show veterinarian who passed the horse 
as sound in the haste of the pre-show examination in which time re- 
straints precluded him from conducting a physical examination and 
personally palpating the horse’s forelimbs, nor that of a blacksmith and 
his helper is sufficient to overcome the findings and opinions of the 
USDA veterinarians. See In re: Richard Wall, 38 Agric. Dec. 1437, 
1442-1443 (1979) [, appeal docketed, No. 79-3714 (6th Cir. Nov. 28, 
1979)]. 

The horse must therefore be presumed to have been sore on August 28, 
1978, both when it was physically examined immediately after being 
shown and when it appeared to be sore to the two veterinarians who ob- 
served it before and while it competed in the show. 

Accordingly, respondent Robert D. Morris by his “showing or exhibit- 
ing, in any horse show or horse exhibition, of [a] horse which is sore. . . ”, 
and respondent Peter Livolsi, as the owner of the horse, by “. . . allowing 
[such] activity... ” each violated the Act (15 U.S.C. § 1824 (2) (A) and 
(D) ). {Omissions and brackets in initial decision]. 


C. Respondents have been given adequate notice and opportunity to re- 
spond to the violations that have been proved. 
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Respondents’ contentions that the complaint was inadequate to give 
them proper notice of the charges in accordance with applicable due 
process requirements, are not well-founded. It is generally recognized 
that: 


“Under the Administrative Procedure Act § 5 (b), 5 U.S.C. § 554 (b), per- 
sons entitled to notice of an administrative hearing must be informed of ‘the 
matters of fact and law asserted.’ However, the purpose of the Act is satis- 
fied, and there is no due-process violation, if the party proceeded against ‘un- 
derstood the issue’ and ‘was afforded full opportunity’ to justify its conduct.” 
Golden Grain Macaroni Company v., F.T.C., 472 F.2d 882, 885 (9th Cir. 
1972). 


In the instant case, the complaint specified the statutory provisions 
that were being relied upon and stated the conduct of each of the re- 
spondents that was alleged to be in violation of those provisions. Fur- 
thermore, there was a prehearing conference, there was an exchange of 
witness lists and various documentary evidence in advance of the hear- 
ing and respondents were, in every sense, provided full opportunity to 
know, rebut and defend against the charges. 


D. The sanctions to be imposed. 
Complainant has asked for the maximum monetary penalty the Act 


provides in respect to each respondent’s violation of it. However, the Act 
requires: 


“In determining the amount of such penalty, the Secretary shall take into ac- 
count all factors relevant to such determination, including the nature, cir- 
cumstances, extent, and gravity of the prohibited conduct and, with respect 
to the person found to have engaged in such conduct, the degree of culpabil- 
ity, any history of prior offenses, ability to pay, effect on ability to continue 
to do business, and such other matters as justice may require.” (15 U.S.C. 


§ 1825 (b)(1)). 


Respondent Peter Livolsi’s history as a horse owner subject to the Act 
is that he was never previously found to have violated it. .. . 

Respondent Robert D. Morris is not a horse trainer in the usual sense 
of an independent professional who retains and attracts clients by his 
reputation for training winners. He is actually a salaried employee of 
Peter Livolsi and his duties are not restricted to the training of Tennes- 
see Walking Horses, but even include mowing grass and other menial 
duties which he performed on the farm during the year of 1978 for a 
weekly take-home salary of $150. He has given testimony in respect to 
his monthly obligations which shows he is left with very little spending 
money for himself. . . . [T]his is also his first offense. . . . 





HORSE PROTECTION ACT 
Cite as 39 A.D. 1396 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


The evidence in this case is convincing beyond any doubt that the 
horse involved was severely sore when it was exhibited at the National 
Celebration on August 28, 1978. In fact, the evidence as to the sored con- 
dition of the horse is the strongest that I have seen in any case brought 
under the Horse Protection Act. 

The evidence shows that the horse had been abused before it was pur- 
chased by respondent Livolski about seven weeks before the show, and 
that severe abuse continued under his ownership. In this respect, Judge 
Palmer states (Initial Decision, at 12): 


Although the horse’s sore condition, as found on August 28, 1978, showed 
continuous, abusive use of chains, the horse was evidently better treated dur- 
ing the month he owned it than it had been in its prior life as evidenced by 
the re-growth of hair covering over the lesions on the front of its pasterns. 


Even if that conclusion were supported by the record, it would not bea 
mitigating circumstance. One who was found guilty of severely beating 
an elderly lady with a cane could hardly plead in mitigation that some- 
one else beat her more severely the month before with a baseball bat! 

Moreover, the record does not support the conclusion that the horse 
was better treated during respondent Livolsi’s ownership than during its 
prior ownership. Although Dr. Critchfield testified that “the fact that 


the horse was hairing over in the front [i.e., anterior surfaces of the front 
feet]. . . indicated to me that they were using some type of training tech- 
nique that maybe was lightening the stress in that area” (Tr. 242; em- 
phasis added), the record shows that the horse had very severe lesions in 
a different area, viz., on the posterior surfaces of its front feet. There is 
no evidence to show that such severe lesions on the posterior surfaces of 
the horse’s front feet were present when respondent Livolsi purchased 
the horse. 

The showing of the horse while it was in such a severely sored condi- 
tion is a flagrant and serious violation of the Act. Soring horses is not 
only cruel to the animals and unfair to competitors, but “may seriously 
harm the breed itself,” through the use of poor horses (which performed 
well because of soring) as studs. H. R. Rep. No. 91-1597, 91st Cong., 2d 
Sess. 2-3 (1970); and see H. R. Rep. No. 94-1174, 94th Cong., 2d Sess. 4 
(1976). 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respondents 
but also to other potential violators. This policy has been followed in all 
of the Department’s disciplinary proceedings in recent years. The basis 
for that policy is set forth at great length in numerous decisions. See, 
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e.g.,In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in Ap- 
pendix A to this Decision.” The Department’s sanction policy is also dis- 
cussed at length in Appendix C to In re Esposito, 38 Agric. Dec. 613, 
624-65 (1979), set forth in Appendix B to this Decision. 

Considering the serious nature of the violation involved in this case, I 
believe that the civil penalty as to the respondent Livolsi should be in- 
creased to $2,000, notwithstanding the fact that this is his first offense. 
The prestige, money and recognition that come from a winning horse ac- 
crue mainly to the owner of the horse,’ and if the remedial purposes of 
the statute are to be achieved, the owner of a sored horse must be held 
responsible for the violation. In re Purvis, 38 Agric. Dec. 1271, 1278-79 
(1979); In re Whaley, 35 Agric. Dec. 1519, 1526-27 (1976). In addition, 
the record shows that the respondent Livolsi had 36 years of experience 
with Tennessee Walking Horses, he watched respondent Morris work 
the horse about three times a week, and was present with the horse dur- 
ing the days immediately preceding the show involved in this case. 

This is not the maximum sanction that could be imposed with respect 
to respondent Livolsi. Specifically, the Act authorizes an order disquali- 
fying a violator from showing or exhibiting any horse, and from judging 
or managing any horse show, exhibition or auction, for a period of not 
less than one year. 15 U.S.C. § 1825 (c); In re Wall, 38 Agric. Dec. 1437, 
1451 (1979), appeal docketed, No. 79-3714 (6th Cir. Nov. 8, 1979). 

As to the respondent Morris, since he was the actual trainer of the 
horse immediately prior to the show in question, I would ordinarily im- 
pose a civil penalty against him in the amount of $2,000 for the extreme- 
ly serious violation involved in this case, but since the Act requires that 
consideration be given, inter alia, to the respondent's “ability to pay” (15 


2. Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock Mar- 
keters, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), affd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 
773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, affd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), affd, 524 F.2d 1255 (5th Cir. 
1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974) affd mem.., 
510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 
F.2d 1088, 1089 (5th Cir. 1974). 

3. Great monetary reward can result from the increased value of a winning horse for 
sale or breeding purposes. See Hearing before the Senate Subcommittee on Energy, Natu- 
ral Resources, and the Environment of the Committee on Commerce, 91st Cong., 1st Sess., 
on S. 2543 (Serial 91-27), at 36; H. R. Rep. No. 91-1597, 91st Cong., 2d Sess. 3 (1970); 
H. R. Rep. No. 94-1174, 94th Cong., 2d Sess. 4 (1976). 
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U.S.C. § 1825 (b)(1)), I believe that the penalty should not exceed 
$1,000. At the time of the hearing, respondent Morris had a substantial 
monthly car payment. Although the record does not show whether he is 
still making car payments at the present time, in view of his very small 
salary a $1,000 civil penalty will be extremely severe as to him (assum- 
ing that respondent Livolsi does not pay the penalty for him, see Tr. 
395). 

Since I believe that the civil penalty as to the respondent Morris 
should not exceed $1,000, it is unnecessary to consider whether he com- 
mitted a separate violation of the Act (15 U.S.C. § 1824 (1) ) by trans- 
porting the horse on August 21, 1978, in a sored condition. Although 
none of the Department’s veterinarians examined the horse on August 
21, 1978, it would be permissible in appropriate circumstances to infer 
that a horse was sore on a date shortly prior to its examination, based 
upon all of the evidence in the case. Such an inference would be particu- 
larly appropriate if the veterinarians who examined the horse at the 
show testified that, in their judgment, the horse was sore on the earlier 
date. But even without such an expert opinion as to the condition of the 
horse when it was transported, it would be possible in appropriate cir- 
cumstances to draw an inference from all of the facts in the case that the 
horse was sore when transported. But as stated above, there is no need to 
determine this issue here. 


ORDER 


Respondent Peter Livolsi is assessed a civil penalty of $2,000. Re- 
spondent Robert D. Morris is assessed a civil penalty of $1,000. Both re- 
spondents shall pay their respective penalties to the Treasurer of the 
United States by certified check or money order forwarded to Alex- 
andria Maravel, Office of the General Counsel, Room 2010-South Build- 
ing, United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (30) days from the date this Order becomes effective. This 
Order shall be effective as to each respondent upon service of this Order 
on such respondent. 


APPENDIX A 
Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). [Deci- 
sion Omitted—Ed.] 

APPENDIX B 


Excerpt from In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). [Deci- 
sion Omitted—Ed.] 
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DISCIPLINARY PROCEEDINGS 
(No. 20,239) 


In re PAT DUANE CUGNINI and PATRICK L. CUGNINI, d/b/a Hi COUNTRY 
CATTLE Co. P & S Docket No. 5725. Decided September 10, 
1980. 


Dealer—Market agency—Bonding requirement—Cease and desist—Suspen- 
sion of registration—Default 


Respondents are ordered to cease and desist from engaging in business without maintain- 
ing a reasonable bond. Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements. 


Charlene Rosen, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 


Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondents wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Pat Duane Cugnini and Patrick L. Cugnini, hereinafter referred 
to as the respondents, are partners d/b/a Hi Country Cattle Co., with 
their principal place of business located at Durango, Colorado, and 
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whose business mailing address is 677 3rd Avenue, Durango, Colorado 
81301. 
(b) Respondents are, and at all times material herein were: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce ard as a market agency to buy livestock 
in commerce on a commission basis. 

2. Based on the volume of business reported in their annual report for 
the period January 1, 1978, through December 31, 1978, respondents 
were required under the Act and the regulations to increase from 
$10,000.00 to $55,000.00 the amount of bond or bond equivalent main- 
tained to secure the performance of their dealer and market agency ob- 
ligations. Respondents were notified by certified mail that if they con- 
tinued their livestock operations without adequate bond coverage as re- 
quired under the Act and the regulations, they would be in violation of 
the Act and the regulations. promulgated thereunder. Notwithstanding 
such notice, respondents have continued to engage in the business of a 
dealer, buying and selling livestock in commerce for their own account, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondents 
have wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


ORDER 


Respondents, individually, as partners, or through any corporate or 
other device, in connection with their activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond, or its equivalent, as 
required by the Act and the regulations. 

Respondents are suspended as registrants under the Act until they 
comply fully with the bonding requirements under the Act and the regu- 
lations. When respondents demonstrate that they are in compliance 
with such requirements, a supplemental order will be issued in this pro- 
ceeding terminating the suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 
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Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on October 5, 1980.—Ed.] 


(No. 20,240) 


In re JAMES P. WHITEN. P & S Docket No. 5767. Decided September 
22, 1980. 


Dealer—Bonding requirement—Cease and desist—Suspension of regis- 
tration—Default 


Respondent is ordered to cease and desist from engaging in business without maintaining a 
reasonable bond. Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements. 


Lydia Lizarribar, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent's failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) James P. Whiten, hereinafter referred to as the respondent, is 
an individual whose mailing address is Route 2, Toccoa, Georgia 30577. 
(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. Respondent was notified in a letter, served upon him by certified 
mail, that if he continued his livestock operations without adequate 
bond coverage or its equivalent as required under the Act and regula- 
tions, he would be in violation of section 312 (a) of the Act, and sections 
201.29 and 201.30 of the regulations. Notwithstanding this notice, re- 
spondent has continued to engage in business as a livestock dealer in 
commerce without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by said act and regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the registration and bonding requirements under the Act 
and the regulations. When respondent demonstrates that he is in compli- 
ance with such requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on October 30, 1980.—Ed.] 
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(No. 20,241) 


In re ROGER C. GUSTAFSON, d/b/a R & G CATTLE CO. P&S Docket No. 
5781. Decided November 3, 1980. 


Dealer—Bonding requirement—Suspension of registration—Consent 


Where respondent consented to the issuance of an order requiring him to cease and desist 
from engaging in business without maintaining a reasonable bond. Respondent is 
suspended as registrant under the Act until he complies fully with the bonding re- 
quirements. 


Charlene Rosen, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent willfully violated the Act and the regula- 


tions issued thereunder (9 CFR § 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roger C. Gustafson, hereinafter referred to as the respondent, is an 
individual d/b/a R & G Cattle Co., with his principal place of business lo- 
cated at Claremore, Oklahoma and whose business mailing address is Rt. 
4, Box 8, Claremore, Oklahoma 74017. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond, or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,242) 


In re LANGLESS BROS. AUCTION MARKET, INC. P & S Docket No. 
5806. Decided November 12, 1980. 


Dealer—Market agency—Bonding requirement—Cease and desist— 
Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from engaging in business without maintaining a reasonable bond. 


Allan Kahan, for complainant. 
Respondent, prose. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
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alleging that the respondent, Langless Bros. Auction Market, Inc., wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. Complainant also 
submits that, insofar as respondent is now in full compliance with the 
bonding provisions under the Act and the regulations, no suspension is 
warranted. 


FINDINGS OF FACT 


1. Langless Bros. Auction Market, Inc., hereinafter referred to as the 
respondent, is a corporation whose mailing address is Southside Avenue, 
Cherry Creek, New York 14723. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to sell livestock 
in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Langless Bros. Auction Market, Inc., individually or 
through any corporate or other device, in connection with its activities 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in any business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 
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This provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,243) 


In re RICHARD MCCARTNEY. P &S Docket No. 5748. Decided Novem- 
ber 19, 1980. 


Actual prices and weights— Accounts and records—Civil penalty—Consent 


Where respondent consented to the issuance of an order requiring him to cease and desist 
from charging or collecting for livestock purchased on any basis other than the ac- 
tual prices and weights such livestock was purchased. 


Allan Kahan, for complainant. 
Gary A. Rueter, McMinnville, Oreg., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act. This 


decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard McCartney, hereinafter referred to as the respondent, is an 
individual whose mailing address is Ferry Street, Dayton, Oregon 


97114. 
2. The respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock on a commission ba- 
sis, in commerce; and 
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er or a market agency. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent McCartney shall cease and desist from charging or collect- 
ing for livestock purchased on a commission basis or on a dealer basis on 
any basis other than at the actual prices and weights at which such live- 
stock was purchased. 

Respondent shall prepare and keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved in his 
business under the Act, including accounts of purchase issued by the re- 
spondent to principals, which accurately reflect the price and weight at 
which livestock was purchased on a commission basis. 

Respondent McCartney is hereby assessed a civil penalty of two thou- 
sand five hundred dollars ($2,500.00). 

The provisions of this order become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon the par- 
ties. 


(No. 20,244) 


In re ROBERT L. RUNTZ, INC., a corporation, and ROBERT L. RUNTZ, an in- 
dividual. P&S Docket No.5810. Decided November 20, 1980. 


Packer—Failure to pay when due—Cease and desist—Civil penalty— 
Consent 


Where respondents consented to the issuance of an order requiring them to cease and de- 
sist from failing to pay, when due, the full purchase price. Respondents are jointly 
and severally assessed a civil penalty of $2,500. 


Peter Train, for complainant. 
James A. Reichert, Cincinnati, Ohio, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Deputy Administrator, Packers 
and Stockyards, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR§ 1.138). 

The respondents admit the jurisdictional allegations of Paragraphs I 
and II of the Complaint and Notice of Hearing, specifically admit that 
the Secretary has jurisdiction in this matter, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert L. Runtz, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation whose business address is 3118 Colerain Ave- 
nue, Cincinnati, Ohio 45225. 

2. The corporate respondent is, and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000. 

4. Robert L. Runtz, hereinafter referred to as the individual respond- 
ent, is an individual whose business address is 3118 Colerain Avenue, 
Cincinnati, Ohio 45225. 

5. The individual respondent is, and at all times material herein was: 

(a) President and sole owner of the corporate respondent; and 
(b) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or its successors, in connection 
with their operations subject to the Packers and Stockyards Act, shall 
cease and desist from failing to pay, when due, the full purchase price of 
livestock. 

In accordance with section 203 (b) of the Act (7 U.S.C. § 193 (b) ), re- 
spondents Robert L. Runtz, Inc. and Robert L. Runtz are jointly and sev- 
erally assessed a civil penalty of $2,500. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. Copies of this decision shall be served upon the parties. 


(No. 20,245) 


In re THOMAS G. HESSELING. P&S Docket No. 5825. Decided Novem- 
ber 20, 1980. 


Dealer—Bonding requirement—Cease and desist—Consent 


Where respondent consented to the issuance of an order requiring him to cease and desist 
from engaging in business without maintaining a reasonable bond. 


Allan Kahan, for complainant. 
Edward F. Clark, Delphos, Okla., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Thomas G. Hesseling, wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas G. Hesseling, hereinafter referred to as the respondent, is 
an individual whose mailing address is R.R. #2, Box 48, Delphos, Ohio 
45831. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Thomas G. Hesseling, individually or through any corpo- 
rate or other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,246) 


In re BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P &S Docket No. 5763. Decided Decem- 
ber 1, 1980. 


Dealer—Improper practices—Suspension of registration—Consent 
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Where respondent consented to the issuance of an order requiring him to cease and desist 
from buying livestock from consignments for his own speculative account. Respond- 
ent is suspended as a registrant for seven days. 


Thomas M. Walsh, for complainant. 
Edwin Clark Getscher and Edwin A. Getscher, Hanburg, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO DALE EMBERTON, 
d/b/a NISHNA VALLEY FARMS 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

Respondent Dale Emberton admits the jurisdictional allegations in 
paragraph IB of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dale Emberton, hereinafter referred to as respondent Emberton, is 
an individual doing business as Nishna Valley Farms, and his principal 
place of business is located at Hamburg, Iowa. Respondent Emberton’s 
mailing address is Rural Route #1, Hamburg, Iowa 51640. 

2. Respondent Emberton is, and all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer, to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent Emberton, his agents and employees, directly or indirect- 
ly through any corporate or other device, shall not: 

1. Buy livestock from consignments for resale for his own speculative 
account, or enter into any agreement, arrangement or association with 
any person whereby respondent shares, directly or indirectly, in profits 
realized from the resale of livestock purchased from consignments, at 
any stockyard or auction market where respondent is employed by a 
market agency in any capacity; 

2. Buy livestock from consignments for any purpose for his own ac- 
count at any stockyard or auction market where respondent is employed 
by a market agency as an auctioneer, weighmaster or ringman, or other- 
wise performs duties of comparable responsibility in connection with the 
actual conduct of auction sales by such market agency; 

3. Engage in business as a dealer, buying and selling livestock, or as a 
market agency, buying livestock on a commission basis, at any stockyard 
or auction market where respondent is employed by a market agency to 
perform any service or duty in connection with the actual conduct of 
auction sales by such market agency, or in connection with the furnish- 
ing of any of such market agency’s services. 

Respondent Emberton is suspended as a registrant under the Act for a 
period of seven (7) days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,247) 


In re CLARENCE “BUTCH” BUSSE, CHARLES RICHARDSON, and IOWA 
COUNTY LIVESTOCK MARKETING CO-OPERATIVE. P & S Docket No. 
5640. Decided December 2, 1980. 


Market agency—Deceptive pretense, fraud or deceit—Misrepresentation— 
Accounts of sale or purchase—Cease and desist—Civil penalty—Suspen- 
sion of registration—Consent 


Where respondent Iowa County Livestock Co-Operative consented to an order requiring it 
to cease and desist from engaging in any act for the purpose of obtaining money 
from purchasers by false or deceptive pretenses; misrepresenting the method or pro- 
cedure used in the purchasing or selling of livestock; making false, incorrect or in- 
accurate entries in accounts; and failing to show the true and correct price of live- 
stock. Respondent is assessed a civil penalty of $1,000 and is suspended as a regis- 
trant for 35 days. 
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Thomas M. Walsh, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO 
IOWA COUNTY LIVESTOCK MARKETING CO-OPERATIVE 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that respondent Iowa County Livestock Marketing Co- 
Operative wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138). 

Respondent Iowa County Livestock Marketing Co-Operative admits 
the jurisdictional allegations in paragraph I of the Complaint and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Iowa County Livestock Marketing Co-Operative is, and 
at all times material herein was, a cooperative association organized in 
the State of Wisconsin. Its principal place of business is located at 
Dodgeville, Wisconsin, and its business mailing address is Highway 18, 
Dodgeville, Wisconsin 53533. 

2. Respondent Iowa County Livestock Marketing Co-Operative is, and 
at all times material herein was: 

(a) Engaged in the business of conducting and operating the Iowa 
County Livestock Marketing Co-Operative stockyard, a stockyard posted 
under and subject to the provisions of the Act; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent Iowa County Livestock Marketing Co-Operative, its 
agents and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(5) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets, or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price of such livestock, and all other facts necessary to show 
clearly and completely the true nature of each transaction; 

(6) Collecting, or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings; and 

(7) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding, or course of business with any person for the 
purpose or with the effect of limiting, restricting, or eliminating com- 
petition between or among persons engaged in purchasing livestock at 
auction sales conducted by Iowa County Livestock Marketing Co-Opera- 
tive. 

Respondent Iowa County Livestock Marketing Co-Operative shall 
keep and maintain accounts, records and memoranda which fully and 
correctly disclose the true nature of all transactions involved in its busi- 
ness subject to the Packers and Stockyards Act, including accounts of 
sale and buyer invoices which clearly and conspicuously show the 
method or procedure by which livestock was sold by respondent when 
such livestock is not sold through respondent’s auction ring on an open 
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and competitive basis, and all other facts necessary to show clearly and 
completely the true nature of each transaction. 

Respondent Iowa County Livestock Marketing Co-Operative is as- 
sessed a civil penalty in the amount of $1,000.00 which shall be payable 
by certified check or by money order to the Treasurer of the United 
States. 

Respondent Iowa County Livestock Marketing Co-Operative is sus- 
pended as a registrant under the Act for a period of thirty-five (35) days. 

The provisions of this Order shall become effective on December 5, 
1980. Provided, however, that if by any means or device whatever, all or 
part of the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspension pe- 
riod (or the part thereof not effectively served) shall be the date fixed by 
a court of competent jurisdiction which issues an appropriate order with 
respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 20,248) 


In re CLARENCE “BUTCH” BUSSE, CHARLES RICHARDSON, and IOWA 
COUNTY LIVESTOCK MARKETING CO-OPERATIVE. P & S Docket No. 
5640. Decided December 2, 1980. 


Market agency—Deceptive pretense, fraud or deceit—Misrepresentation— 
Accounts of sale or purchase—Cease and desist—Civil penalty—Suspen- 
sion of registration—Consent 


Where respondent Clarence “Butch” Busse consented to an order requiring him to cease 
and desist from engaging in any act for the purpose of obtaining money from pur- 
chasers by false or deceptive pretenses; misrepresenting the method or procedure 
used in the purchasing or selling of livestock; making false, incorrect or inaccurate 
entries in accounts; and failing to show the true and correct price of livestock. Re- 
spondent is assessed a civil penalty of $3,000 and is suspended as a registrant for six 
months. 


Thomas M. Walsh, for complainant. 
Patrick J. Taggart, Sauk City, Wis., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO CLARENCE “BUTCH” BUSSE 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
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ture, alleging that respondent Clarence “Butch” Busse wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

Respondent Clarence “Butch” Busse admits the jurisdictional allega- 
tions in paragraph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Clarence “Butch” Busse, hereinafter referred to as 
Busse, is an individual doing business in his own name and as Busse 
Livestock. His principal place of business is located at Prairie du Sac, 
Wisconsin, and his mailing address is 305 First Street, Prairie du Sac, 
Wisconsin 53578. 

2. Respondent Busse, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for his 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce. 

3. On June 12, 1978, respondent Busse amended his registration with 
the Secretary of Agriculture, and is now registered as a market agency 
to buy livestock, and as a dealer to buy and sell livestock, in commerce. 


CONCLUSIONS 


Respondent Busse having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Busse, his agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
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purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

(5) Making or causing to be made false, incorrect, or inaccurate en- 
tries in accounts of sale, buyer invoices, scale tickets, or any other docu- 
ments evidencing or prepared in connection with the purchase or sale of 
livestock; 

(6) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
sary to show clearly and completely the true nature of each transaction; 

(7) Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings; and 

(8) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding, or course of business with any person where- 
by a dealer, packer, or other purchaser of livestock refrains from com- 
petition with respondent, or respondent leaves any person free from 
competition in connection with the purchase of livestock. 

Respondent Busse shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including accountings and invoices which show: (1) the true 
and correct prices of livestock; (2) the true and correct weights of live- 
stock; (3) the origin or place of purchase of livestock. 

Respondent Busse is assessed a civil penalty in the amount of 
$3,000.00 which shall be payable by certified check or money order to 
the Treasurer of the United States. 

Respondent Busse is suspended as a registrant under the Act for a pe- 
riod of six (6) months. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. Copies of this decision 
shall be served upon the parties. 
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(No. 20,249) 


In re JAMES A. STILLE. P & S Docket No. 5831. Decided December 2, 
1980. 


Dealer—Bonding requirement—Failure to pay when due—Accounts and 
records—Cease and desist—Suspension of registration—Consent 


Where respondent consented to the issuance of an order requiring him to cease and desist 
from engaging in business without maintaining a reasonable bond, and failing to 
pay, when due, the full purchase price. Complete and accurate records of all trans- 
actions shall be maintained. Respondent is suspended as a registrant for 30 days 
and thereafter until a supplemental order is issued terminating the suspension. 


Thomas Heinz, for complainant. 
Respondent, prose. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 


ture, alleging that the respondent’s financial condition does not meet the 


requirements of the Packers and Stockyards Act, as amended and sup- 
plemented (7 U.S.C. 181 et seq.) and that the respondent violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James A. Stille, hereinafter referred to as the respondent, is an 
individual doing business as Stille Livestock Exchange with a mailing 
address at 303 Lake Creek, Alta, Iowa 51002. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and the account of others; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 


and sell livestock and as a market agency to buy livestock on commis- 
sion. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and the com- 
plainant having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regulations; 

2. Failing to pay when due, the full purchase price of livestock. 

Respondent shall keep and maintain books, records and memoranda 
which fully and correctly disclose his transactions subject to the Act and 
the regulations, including (1) a daily record of livestock purchases and 
sales with supporting documentation; (2) a general ledger; (3) a cash re- 
ceipts and cash disbursements journal; (4) reconciliations of bank ac- 
counts; and (5) a record of accounts receivable and accounts payable. 

Respondent is suspended as a registrant under the Act for thirty (30) 
days and thereafter until he is no longer insolvent and until he complies 
fully with the bonding requirements under the Act and the regulations. 
When respondent demonstrates that he is in compliance with such re- 
quirements and that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,250) 


In re ALFRED QUATTRUCCI & SONS, INC. P & S Docket No. 5815. De- 
cided December 4, 1980. 


Dealer—Bonding requirement—Cease and desist—Civil penalty—Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from engaging in business without maintaining a reasonable bond. Respondent is 
assessed a civil penalty of $500. 
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Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Alfred Quattrucci & Sons, Inc., wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint, and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. Complainant also 
states that, insofar as respondent is now in full compliance with the 
bonding requirements under the Act and the regulations, no suspension 
period is warranted. 


FINDINGS OF FACT 


1. Alfred Quattrucci & Sons, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address is 192 Willard Avenue, 
Seekonk, Massachusetts 02771. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Alfred Quattrucci & Sons, Inc., directly or through any 
corporate or other device, in connection with its activities subject to the 





ORIE S. LEAVELL 1429 
Cite as 39 A.D. 1429 


Packers and Stockyards Act, shall cease and desist from engaging in any 
business in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is hereby assessed a civil penalty in the amount of $500.00 
(Five Hundred Dollars). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20,251) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC. MOUN- 
TAIN STATES CATTLE COMPANY and MICHAEL F. DONALD- 
SON. P&S Docket No.5707. Decided December 8, 1980. 


Dealer—Market agency—Deceptive pretense, fraud or deceit— 
Misrepresentation—False or inaccurate weights—Accounts and records— 
Suspension of registration—Consent 


Where respondents Mountain State and Donaldson consented to an order requiring them 
to cease and desist from engaging in any act for the purpose of obtaining money by 
false or deceptive pretenses; misrepresenting the method of procedure used in ac- 
quiring respondents’ livestock; selling livestock on the basis of false or inaccurate 
weights; collecting payment for or issuing bills for livestock purchased or sold on 
the basis of false or inaccurate weights; and making false or inaccurate entries into 
respondents’ records. Respondents are suspended as registrants for one year. Five 
months of that year shall be an active suspension, the remaining seven months shall 
not become effective. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
Chas. F. McDevitt, Boise, Idaho, for respondents Mountain State and Donaldson. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
MOUNTAIN STATES CATTLE COMPANY 
AND MICHAEL F. DONALDSON 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that respondents Mountain States Cattle Company and 
Michael F. Donaldson willfully violated the Act and the regulations 
issued thereunder (9 C.F.R. 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 C.F.R. 1.138). 

Respondents Mountain States Cattle Company and Michael F. Donald- 
son admit the jurisdictional allegations in paragraphs IK and IF of the 
Complaint as those allegations pertain to them, and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further pro- 
cedure, and consent and agree, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mountain States Cattle Company, hereinafter referred to as re- 
spondent Mountain States, is an Idaho corporation whose business ad- 
dress is Box 711, Lewiston, Idaho 83501. 

2. Michael F. Donaldson, hereinafter referred to as respondent 
Donaldson, is an individual whose address is P.O. Box 101, Lewiston, 
Idaho 83501. 

3. Respondents Mountain States and Donaldson were at all times 
material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account, and buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as dealers to buy 
and sell livestock in commerce and as market agencies to buy livestock 
on commission in commerce. 

4. Respondent Donaldson was at all times material herein: 

(a) Vice-president of respondent Mountain States; 

(b) Owner of 20% or more of the stock issued by respondent Moun- 
tain States; and 

(c) Responsible for the direction, management and control of re- 
spondent Mountain States. 
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CONCLUSIONS 


Respondents Mountain States and Donaldson having admitted the 
jurisdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Mountain States, its officers, directors, agents and em- 
ployees, directly or indirectly, or through any corporate or other device, 
and respondent Donaldson, individually or as an officer, director, agent 
or employee of respondent Mountain States, directly or indirectly, or 
through any corporate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such persons to obtain money from the 
purchasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, the actual weights at which respondents purchased such live- 
stock, respondents’ actual purchase prices for such livestock, or the 
method or procedure by which respondents acquired such livestock; 

(4) Selling livestock on the basis of false or inaccurate weights; 

(5) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on accounts of purchase, invoices, or 
billings; 

(6) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false or inaccurate 
weight entries for such livestock; 

(7) Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or information where such inser- 
tion or omission results, in whole or in part, in a false or inaccurate 
record of such livestock purchase or sale transaction. 

Respondents Mountain States and Donaldson shall keep and maintain 
accounts, records and memoranda which fully and correctly disclose the 
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true nature of all transactions involved in their businesses subject to the 
Packers and Stockyards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, accounts and bills for all 
livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, accounts and bills for all 
livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; 

(6) Way-bills and truckers tickets; 

(7) An accurate record of the number and weights of livestock bought, 
sold, or otherwise disposed of each business day, the prices paid or re- 
ceived therefor, and the charges, if any, made for buying or other serv- 
ices rendered; and 

(8) Complete and accurate copies of all livestock purchase contracts. 

Respondents Michael F. Donaldson and Mountain States Cattle Com- 
pany are suspended as registrants under the Act for a period of one (1) 
year, five (5) months of which shall be an active suspension, and the re- 
maining seven (7) months shall be held in abeyance and shall not become 
effective unless respondents Donaldson and Mountain States Cattle 
Company, or either of them, after being afforded an opportunity for 


hearing, are found to have engaged in the practices alleged in the Com- 
plaint within such seven (7) month period. 

The provisions of this Order shall become effective on December 5, 
1980. 

Copies of this decision shall be served upon the parties and all counsel 
of record. 


(No. 20,252) 


In re DUFFEY SAUSAGE COMPANY, INC., a corporation, and JAMES E. 
DUFFEY, an individual. P & S Docket No. 5837. Decided Decem- 
ber 8, 1980. 


Scales—Scales, inaccurate or incorrect—Civil penalty—Consent 


Where respondents consented to the issuance of an order requiring them to cease and de- 
sist from failing to maintain and operate scales in a manner to insure true and accu- 
rate weights; weighing livestock carcasses at other than their true and accurate 
weights, and paying sellers of livestock for carcasses weighed at other than their 
true and accurate weights. Respondents are individually and jointly assessed a civil 
penalty of $2,000. 
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Eric Paul, for complainant. 
David Tisinger, Carrollton, Ga., for Respondent Duffey Sausage Company, Inc. 
Respondent James E. Duffey, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Duffey Sausage Company, Inc., hereinafter referred to as the cor- 
porate respondent, is a Georgia corporation whose headquarters is lo- 
cated at 601 Clifton Terrace, Carrollton, Georgia 30117. 

2. The corporate respondent is, and at all times material herein was 
engaged in the business of buying livestock in commerce for the purpose 
of slaughter, and manufacturing and preparing meats and meat food 
products for sale and shipment in commerce. 

3. The corporate respondent is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and sub- 
ject to the provisions of the Act. 

4. The corporate respondent, at all times material herein, operated a 
slaughtering facility known as the Duffey Boneless Beef Company, 
which division is located at Kings Bridge Road, Carrollton, Georgia. 

5. James E. Duffey, hereinafter referred to as the individual respond- 
ent, is, and at all times material herein was, the President of the corpo- 
rate respondent, and a principal owner of such closely held family corpo- 
ration. 

6. The individual respondent, at all times material herein, was the 
chief operating officer of the Duffey Boneless Beef Company division of 
the corporate respondent. 
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7. The individual respondent is, and at all times material herein was, 
the person who managed, directed, and controlled the operations of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or its successors, in connection 
with their operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

(1) Failing to maintain and operate any livestock or monorail scale 
owned or controlled by the respondents in such a manner as to insure 
true and accurate weights; 

(2) Operating any monorail scale owned or controlled by the respond- 
ents unless the hooks, rollers, gambrels or other similar equipment used 
in connection with the weighing of carcasses of the same species of live- 
stock are of uniform weight and the scale’s tare weight has been adjusted 
to include only the weight of such equipment; 

(3) Operating any monorail scale owned or controlled by the respond- 
ents unless the tare weight on such scale has been checked and the 
scale’s tare correctly and properly adjusted prior to the start of each 
day’s operations and at least one additional time during each day’s opera- 
tions; 

(4) Operating any monorail scale owned or controlled by the respond- 
ents unless, prior to the start of each day’s operations, respondents have 
conducted a proper test of such scale, as such a test is defined and speci- 
fied in section 201.78-1 (Instructions for Testing Monorail Scales) of the 
regulations (9 CFR 201.78-1); 

(5) Weighing livestock carcasses at other than their true and accurate 
weights; and 

(6) Paying sellers of livestock on the basis of inaccurate or incorrect 
weights. 

Respondents shall deliver a copy of this Decision and Order to all em- 
ployees whose duties or responsibilities include, in whole or in part, the 
operation or maintenance of its livestock and monorail scales and the 
weighing of livestock or livestock carcasses. 
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In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) the re- 
spondents, individually and jointly, are assessed a civil penalty in the 
amount of two thousand dollars ($2,000.00). 

The provisions of this Order shall become effective on the first day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,253) 


In re MOSES LAKE AND OTHELLO LIVESTOCK MARKETS, INC. P & S 
Docket No. 5772. Decided December 12, 1980. 


Market agency—Custodial account for shippers proceeds—Insolvency— 
Accounts and records—Suspension of registration—Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from operating while its current liabilities exceeds its current assets, and failing to 
deposit into and maintain its custodial account for shippers proceeds. Complete and 
accurate records of all transactions shall be maintained. Respondent is suspended as 
a registrant for seven days and thereafter until a supplemental order is issued termi- 
nating the suspension. 


Lydia Lizarribar, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of setttling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Moses Lake and Othello Livestock Markets Inc. d/b/a Moses Lake 
Livestock Market, hereinafter referred to as the respondent, is a corpo- 
ration registered in the State of Washington, with its principal place of 
business located at Moses Lake, Washington 98837. 

2. The respondent is and at all times material herein was: 

(a) Engaged in the business of a market agency selling livestock on a 
commission basis in commerce, and; 

(b). Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The respondent, its successors, officers, directors, agents, and em- 
ployees, directly or through any corporate or other device, shall cease 
and desist from: 


1. Operating as a market agency in commerce while its current liabili- 
ties exceed its current assets; 

2. Failing to deposit in its Custodial Account For Shippers’ Proceeds, 
within the times prescribed in section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), amounts equal to the proceeds receivable from the sale 
of consigned livestock; 

3. Failing to otherwise maintain its custodial account for shippers 
proceeds in strict conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 

The respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business as a 
market agency subject to the Act including (1) a general ledger for re- 
cording custodial account transactions either individually or as an inte- 
gral part of the general ledger currently in use; (2) a subsidiary ledger of 
accounts receivable; and (3) accurate and correct financial statements. 

Respondent is suspended as a registrant under the Act for a period of 
seven (7) days and thereafter until such time as it demonstrates that the 
insolvency and deficiency in its “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated. When respondent demonstrates that the in- 
solvency and deficiency in its “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated, a supplemental order will be issued termi- 
nating the suspension, after the expiration of the 7 day suspension 
period. 
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The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,254) 


In re FOWLER AUCTION COMPANY. P & S Docket No. 5827. Decided 
December 12, 1980. 


Market agency—Dealer—Custodial account for shippers proceeds— 
Suspension of registration—Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from failing to deposit into and maintain properly its account for shippers proceeds. 
Respondent is suspended as a registrant for seven days and thereafter until a sup- 
plemental order is issued terminating the suspension. 


Charlene Rosen, for complainant. 
Charles E. Painter, Colorado Springs, Colo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 


waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
1. Fowler Auction Company, hereinafter referred to as the respond- 
ent is a corporation with its principal place of business at Fowler, 
Colorado. Its business mailing address is Box 398, Fowler, Colorado 
81039. 





1438 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 1437 
2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Fowler 
Auction Company stockyard, a posted stockyard under the Act, herein- 
after referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce, and as a dealer to buy and sell live- 
stock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The respondent, its successors, officers, directors, agents and em- 
ployees, directly or through any corporate or other device, in connection 
with its operations subject to the Packers and Stockyards Act, shall 


cease and desist from: 

1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42). 

Respondent is suspended as a registrant under the Act for a period of 7 
days and thereafter until it demonstrates that the deficit in its custodial 
account has been eliminated. When respondent demonstrates that the 
deficit in its custodial account has been eliminated, a supplemental order 
will be issued terminating the suspension, after the expiration of the 7 
day suspension. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,255) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC., 
MOUNTAIN STATES CATTLE COMPANY and MICHAEL F. DONALD- 
SON. P&S Docket No.5707. Decided December 15, 1980. 


Market agency—Deceptive pretense, fraud or deceit—Misrepresentation— 
False or inaccurate weights—Accounts and records—Suspension of 
registration—Consent 


Where respondent Spencer consented to an order requiring it to cease and desist from en- 
gaging in any act for the purpose of obtaining money by false or deceptive pre- 
tenses; misrepresenting the method or procedure used in acquiring respondent’s 
livestock; selling livestock on the basis of false or inaccurate weights; collecting pay- 
ment for or issuing bills for livestock purchased or sold on the basis of false or inac- 
curate weights; and making false or inaccurate entries into its records. Respondent 
is suspended for 14 days. Respondent Spencer shall not employ respondent Donald- 
son to perform activities in connection with livestock or live poultry transactions 
during the period respondent Donaldson is suspended as a registrant. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
Daniel W. Olsen, Kansas City, Mo., for respondent Spencer. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
SPENCER LIVESTOCK, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that respondent Spencer Livestock, Inc., willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

Respondent Spencer Livestock, Inc. admits the jurisdictional allega- 
tions in paragraph IE of the Complaint as those allegations pertain to it, 
and specifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Spencer Livestock, Inc., formerly Spencer Livestock Commission 
Company, hereinafter referred to as respondent Spencer, is a corpora- 
tion whose business address is Box 711, Lewiston, Idaho 83501. 

2. Respondent Spencer was at all times material herein: 

(a) Engaged in the business of conducting and operating the 
Spencer Livestock Commission Company, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard, and buying livestock in commerce on a commission 
basis. 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on commission in commerce. 


CONCLUSIONS 


Respondent Spencer having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Spencer, its officers, directors, agents and employees, di- 
recily or indirectly, or through any corporate or other device, shall cease 
and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive practices, or which operates or would operate as a fraud, or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of-aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, the actual weights at which respondent purchased such live- 
stock, respondent’s actual purchase prices for such livestock, or the 
method or procedure by which respondent acquired such livestock; 

(4) Selling livestock on the basis of false or inaccurate weights; 
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(5) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on accounts of purchase, invoices, or 
billings; 

(6) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false or inaccurate 
weight entries for such livestock; 

(7) Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or information where such inser- 
tion or omission results, in whole or in part, in a false or inaccurate rec- 
ord of such livestock purchase or sale transaction. 

Respondent Spencer shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in its business subject to the Packers and Stock- 
yards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, accounts and bills for 
all livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, accounts and bills for 
all livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; 

(6) Way-bills and truckers tickets; 

(7) An accurate record of the number and weights of livestock 
bought, sold, or otherwise disposed of each business day, the prices paid 
or received therefor, and the charges, if any, made for buying or other 
services rendered; and 

(8) Complete and accurate copies of all livestock purchase contracts. 

Respondent Spencer is suspended as a registrant under the Packers 
and Stockyards Act for a period of fourteen (14) days. 

It is further ordered that respondent Spencer shall not employ re- 
spondent Donaldson to perform activities in connection with livestock or 
live poultry transactions in commerce during the period respondent 
Donaldson is suspended as a registrant pursuant to Administrative Law 
Judge Baker’s Order signed December 8, 1980. 

The provisions of this Order shall become effective immediately upon 
service of this Order on the respondents, and respondent Spencer hereby 
waives any right or rights which it has or may have, pursuant to the 
Governing Rules of Practice, to have the suspension ordered herein not 
take effect immediately upon service thereof upon it. 
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If, by any means or device whatever, all or part of the suspension pe- 
riod is not effectively served during the period indicated above, the ef- 
fective date of the beginning of the suspension period (or the part there- 
of not effectively served) shall be the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 20,256) 


In re ORIE S, LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC., MOUN- 
TAIN STATES CATTLE COMPANY and MICHAEL F. DONALDSON. 
P &S Docket No. 5707. Decided December 15, 1980. 


Deceptive pretense, fraud or deceit—Misrepresentation—False or 
inaccurate weights—Accounts and records—Suspension of registration— 
Consent 


Where respondents Intermountain, Blood and Stephens consented to an order requiring 
them to cease and desist from engaging in any act for the purpose of obtaining 
money by false or deceptive pretenses; misrepresenting the method or procedure 
used in acquiring respondents’ livestock; selling livestock on the basis of false or in- 
accurate weights; collecting payments for or issuing bills for livestock purchased or 
sold on the basis of false or inaccurate weights; and making false or inaccurate en- 
tries into respondents’ records. Respondents are suspended as registrants for one 
year. Five months of that year shall be an active suspension, the remaining seven 
months shall not become effective. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
Dean J. Miller, Caldwell, Idaho, for respondents Intermountain, Blood and Stephens. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
INTERMOUNTAIN CATTLE CO., INC., 
CALVIN A. BLOOD, AND EDGAR C. (BARNEY) STEPHENS 


This proceeding was instituted under the Packers and Stockyerds Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that respondents Intermountain Cattle Com- 
pany, Inc., Calvin A. Blood, and Edgar G. (Barney) Siephens willfully 
violated the Act and the regulations issued thereunder (9 C.F.R. 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
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sions of the rules of practice applicable to this proceeding (7 C.F.R. 
1.138). 

Respondents Intermountain Cattle Company, Inc., Calvin A. Blood 
and Edgar G. (Barney) Stephens admit the jurisdictional allegations in 
paragraph ID of the Complaint as those allegations pertain to them, and 
specifically admit that the Secretary has jurisdiction in this matter, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Intermountain Cattle Company, Inc., hereinafter referred to as re- 
spondent Intermountain, is an Idaho corporation with its principal place 
of business located at 21st and Railroad, Caldwell, Idaho 83605. 

2. Calvin A. Blood, hereinafter referred to as respondent Blood, is an 
individual whose address is Route 8, Caldwell, Idaho 83605. 

3. Edgar G. (Barney) Stephens, hereinafter referred to as respondent 
Stephens, is an individual whose address is Box 103, Middleton, Idaho 
83644. 

4. Respondents Intermountain, Blood and Stephens were at all times 
material herein engaged in the business of buying and selling livestock 
in commerce for their own accounts, and buying livestock in commerce 
on a commission basis. 

5. Respondent Intermountain was at all times material herein regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce and as a market agency to buy livestock in commerce 
on a commission basis. 

6. Respondent Blood was at all times material herein: 

(a) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce; 

(b) President of respondent Intermountain; 

(c) In combination with respondent Stephens, owner of 90% of the 
stock issued by respondent Intermountain; and 

(d) In combination with respondent Stephens, responsible for the di- 
rection, management and control of respondent Intermountain. 

7. Respondent Stephens was at all times material herein: 

(a) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 

(b) Vice-president of respondent Intermountain; 

(c) In combination with respondent Blood, owner of 90% of the 
stock issued by respondent Intermountain; and 
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(d) In combination with respondent Blood, responsible for the direc- 
tion, management and control of respondent Intermountain. 


CONCLUSIONS 


Respondents Intermountain, Blood and Stephens having admitted the 
jurisdictional facts and the parties having agreed to the entry of this de- 
cision, such decision will be entered. 


ORDER 


Respondent Intermountain, its officers, directors, agents and em- 
ployees, directly or indirectly or through any corporate or other device, 
and respondents Blood and Stephens, their agents, employees and repre- 
sentatives, directly or indirectly, or through any corporate or other de- 
vice, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

2. Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock. 

(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, respondent’s actual purchase prices for such livestock, or the 
method or procedure by which respondent acquired such livestock; 

(4) Selling livestock on the basis of false or inaccurate weights; 

(5) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on accounts of purchase, invoices, or 
billings; 

(6) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false or inaccurate 
weight entries for such livestock; 

(7) Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or inform:.tion where such inser- 
tion or omission results, in whole or in part, in a galse or inaccurate rec- 
ord of such livestock purchase or sale transaction. 





CALVIN W. HENFIN 1445 
Cite as 39 A.D. 1445 

Respondents Intermountain, Blood and Stephens shall keep and main- 
tain accounts, records and memoranda which fully and correctly disclose 
the true nature of all transactions involved in their business subject to 
the Packers and Stockyards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, accounts and bills for all 
livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, accounts and bills for all 
livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; 

(6) Way-bills and truckers tickets; 

(7) An accurate record of the number and weights of livestock bought, 
sold, or otherwise disposed of each business day, the prices paid or re- 
ceived therefor, and the charges, if any, made for buying or other serv- 
ices rendered; and 

(8) Complete and accurate copies of all livestock purchase contracts. 

Respondents Intermountain, Calvin A. Blood and Edgar G. (Barney) 
Stephens are suspended as registrants under the Act for a period of one 
(1) year, five (5) months of which shall be active suspension, and the re- 
maining seven (7) months shall be held in abeyance and shall not be come 
effective unless respondents Intermountain, Blood and Stephens, or any 
of them, after being afforded an opportunity for hearing, are found to 
have engaged in the practices alleged in the Complaint within such 
seven (7) month period. 

The provisions of this Order shall become effective on December 15, 
1980. 

Copies of this decision shall be served upon the parties. 


(No. 20,257) 


In re CALVIN W. HENIFIN, d/b/a HENIFIN LIVESTOCK. P & S Docket No. 
5776. Decided October 7, 1980. 


Dealer—Market agency—Bonding requirement—Cease and desist—Sus- 
pension of registration—Default 


Respondent is ordered to cease and desist from engaging in business without maintaining a 
reasonable bond. Respondent is suspended as a registrant until a supplemental or- 
der is issued terminating the suspension. 


Barbara Harris, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Calvin W. Henifin, d/b/a Henifin Livestock, hereinafter re- 
ferred to as respondent, is an individual whose business mailing address 
is Rt. #2, Box 103A, Woodburn, Oregon 97071. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was ter- 
minated, and that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and the regula- 
tions, he would be in violation of section 312 (a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the busi- 





ROGER McDANIEL 1447 
Cite as 39 A.D. 1447 


ness of a market agency and dealer, buying and selling livestock in com- 
merce on a commission basis and for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Calvin W. Henifin, d/b/a Henifin Livestock, individually 
or through any corporate or other device, in connection with his activi- 
ties subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reasona- 
ble bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension; PROVIDED, however, that such supplemental 
order will not be issued until the suspension period imposed on respond- 
ent in P. & S. Docket No. 5759 has been fully and effectively served. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto withn 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on December 5, 1980.—Ed.] 


(No. 20,258) 


In re ROGER MCDANIEL. P & S Docket No. 5766. Decided December 
16, 1980. 


Dealer—Insolvency—Bonding requirement—Failure to pay when due— 
Accounts and records—Cease and desist—Suspension of registration— 
Consent 
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Where respondent consented to the issuance of an order requiring him to cease and desist 
from engaging in business while his current liabilities exceed his current assets; en- 
gaging in business without maintaining a reasonable bond; issuing checks without 
maintaining sufficient funds; and failing to pay, when due, the. full purchase price. 
Complete and accurate records of all transactions shall be maintained. Respondent 
is suspended as a registrant for 90 days and thereafter until a supplemental order is 
issued terminating the suspension. 


Peter V. Train, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by an amended complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, alleging that the financial condition of the respond- 
ent does not meet the requirements of the Act and that the respondent 
willfully violated the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR § 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 U.S.C. § 1.138). 

The respondent admits the jurisdictional allegations in paragrpah I of 
the amended complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roger McDaniel, hereinafter referred to as the respondent, is an in- 
dividual whose mailing address is Rt. #3, P.O. Box 134, Idabel, Okla- 
homa 74745. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account and as a market agen- 
cy to buy livestock on a commission basis. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 
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ORDER 


Respondent Roger McDaniel, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while his current 
liabilities exceed his current assets; 

2. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 

3. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit and available in the bank account 
upon which they are drawn to pay such checks when presented; 

4. Failing to pay, when due, the full purchase price of livestock. 

Respondent shall keep accounts, records and memoranda as shall fully 
and correctly disclose all transactions involved in his operations subject 
to the Act, including (1) a daily record of livestock purchases and sales; 
(2) a daily livestock inventory; (3) scale tickets; (4) bank statements and 
monthly bank reconciliations; (5) a check register; (6) a general ledger of 
accounts showing assets, liabilities, income and expenses; and (7) a cash 
receipts and disbursements journal. 

Respondent is suspended as a registrant under the Act for a period of 
90 days and thereafter until he demonstrates that he is no longer insol- 
vent and that he is in compliance with the bonding requirements under 
the Act and regulations. When respondent demonstrates that he is no 
longer insolvent and that he has complied with the bonding require- 
ments, a supplemental order will be issued in this proceeding terminat- 
ing this suspension after the expiration of the 90-day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,259) 


In re WILLIAM MACK GORE. P &S Docket No. 5808. Decided Decem- 
ber 16, 1980. 


Dealer—Failure to pay when due—Accounts and records—Cease and de- 
sist—Suspension of registration—Consent 
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Where respondent consented to the issuance of an order requiring him to cease and desist 
from failing to pay, when due, the full purchase price. Complete and accurate rec- 
ords of all transactions shall be maintained. Respondent is suspended as a registrant 
for 14 days. 


Jory M. Hochberg, for complainant. 
Respondent, prose. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. William Mack Gore, hereinafter referred to as respondent, is an in- 
dividual whose address is Route 4, Albertville, Alabama 35950. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


he respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents, employees, representatives, successors and as- 
signs, directly or indirectly, or through any corporate or other device, 
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shall cease and desist from failing to pay, when due, the full purchase 
price of livestock purchased. 

Respondent shall keep accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in his operations subject 
to the Act, including but not limited to: (1) a general ledger; (2) a cash re- 
ceipts and disbursements journal; (3) a purchase and sales journal; (4) 
scale tickets; (5) load out work sheets; (6) a current list of outstanding 
checks; and (7) a monthly reconciliation of bank accounts. 

Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,260) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC., MOUN- 
TAIN STATES CATTLE COMPANY and MICHAEL F. DONALD. 
SON. P&S Docket No. 5707. Decided December 19, 1980. 


Dealer—Market agency—Deceptive pretense, fraud or deceit—Misrepre- 
sentation—False or inaccurate weights—Accounts and records—Suspen- 
sion of registration—Consent 


Where respondents Shasta and Peek consented to an order requiring them to cease and de- 
sist from engaging in any act for the purpose of obtaining money by false or decep- 
tive pretenses; misrepresenting the method or procedure used in acquiring respond- 
ents’ livestock; selling livestock on the basis of false or inaccurate weights; collect- 
ing payment for or issuing bills for livestock purchased or sold on the basis of false 
or inaccurate weights; and making false or inaccurate entries into respondent’s rec- 
ords. Respondent Shasta is suspended as a registrant for 14 days, further, respond- 
ent Shasta will not permit respondent Peek to participate in the management and 
operation of respondent Shasta for two months. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
John W. Reese, Redding, Calif., for respondents Shasta and Peek. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
SHASTA LIVESTOCK AUCTION YARD, INC. 
AND ELLINGTON R. PEEK 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that respondents Shasta Livestock Auction Yard, 
Inc. and Ellington R. Peek willfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

Respondents Shasta Livestock Auction Yard, Inc. and Ellington R. 
Peek admit the jurisdictional allegations in paragraph IC of the Com- 
plaint and specifically admit that the Secretary has jurisdiction in this 
matter, neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Shasta Livestock Auction Yard, Inc., hereinafter referred to as re- 
spondent Shasta, is a corporation whose business address is Route 1, Box 
78, Cottonwood, California 96022. 

2. Ellington R. Peek, hereinafter referred to as respondent Peek, is an 
individual whose address is Route 3, Box 484, Cottonwood, California 
96022. 

3. Respondents Shasta and Peek were at all times material herein en- 
gaged in the business of buying and selling livestock in commerce for 
their own account, and buying and selling livestock in commerce on a 
commission basis. 

4. Respondent Shasta was at all times material herein: 

(a) Engaged in the business of conducting and operating the Shasta 
Livestock Auction Yard, Inc., a posted stockyard under the Packers and 
Stockyards Act; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy and sell 
livestock on commission in commerce. 

5. Respondent Peek was at all times material herein: 

(a) President of respondent Shasta; 

(b) Owner of 40% or more of the stock issued by respondent Shasta; 
and 
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(c) Responsible for the direction, management and control of re- 
spondent Shasta. 


CONCLUSIONS 


Respondents Shasta and Peek having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Shasta, its officers, directors, agents and employees, di- 
rectly or indirectly, or through any corporate or other device, and re- 
spondent Peek, individually or as an officer, director, agent or employee 
of respondent Shasta, directly or indirectly, or through any corporate or 
other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, directly or indirectly, to the purchaser of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, the actual weights at which respondents purchased such live- 
stock, respondents’ actual purchase prices for such livestock, or the 
method or procedure by which respondents acquired such livestock; 

(4) Selling livestock on the basis of false or inaccurate weights; 

(5) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on accounts of purchase, invoices, or 
billings; 

(6) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false or inaccurate 
weight entries for such livestock; and 

(7) Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or information where such inser- 
tion or omission results, in whole or in part, in a false or inaccurate rec- 
ord of such livestock purchase or sale transaction. 
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Respondents Shasta and Peek shall keep and maintain accounts, rec- 
ords and memoranda which fully and correctly disclose the true nature 
of all transactions involved in their business subject to the Packers and 
Stockyards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, accounts and bills for 
all livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, accounts and bills for 
all livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; 

(6) Way-bills and truckers tickets; 

(7) An accurate record of the number and weights of livestock 
bought, sold, or otherwise disposed of each business day, the prices paid 
or received therefor, and the charges, if any, made for buying or other 
services rendered; and 

(8) Complete and accurate copies of all livestock purchase contracts. 

Respondent Shasta is suspended as a registrant under the Act for a pe- 
riod of 21 days. It is further ordered that respondent Shasta shall not 
permit respondent Peek to participate in the management and operation 
of respondent Shasta for a period of two months from the effective date 
of this order. 

Provided Further, that should it be found, after affording respondents 
an opportunity for hearing, that respondent Peek has participated in the 
management or operation of respondent Shasta during the two month 
period, or that respondent Shasta has engaged in the type of practices al- 
leged in the complaint at any time within eight months from the effec- 
tive date of the order, a further suspension of eight months shall be im- 
posed. 

Said suspension shall run concurrently with any suspension imposed 
in P&S Docket No. 5783. 

The provisions of the order shall become effective on December 20, 
1980. 

Copies of this decision shall be served upon the parties. 
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(No. 20,261) 


In re FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P&S Docket No. 5736. Decided Decem- 
ber 19, 1980. 


Market agency—Custodial account for shippers proceeds—Gratuitous serv- 
ices—Invoices, untrue and incorrect—Accounts and records—Cease and de- 
sist—Suspension of registration—Consent 


Where respondent consented to an order requiring it to cease and desist from failing to de- 
posit into or maintain properly its account for shippers proceeds; making gratuitous 
payment to buyers who patronize the corporate respondent; and issuing untrue or 
incorrect invoices. Complete and accurate records of all transactions shall be main- 
tained. Respondent is suspended as a registrant until the deficit in its custodial ac- 
count for shippers proceeds is eliminated. Respondent Fairchild shall not permit re- 
spondent Rawls to engage in any activity related to the selling of livestock on a com- 
mission basis in commerce at respondent Fairchild Livestock Sales, Inc. 


Allan Kahan, for complainant. 
Louis L. Sherman, Kentwood, La., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AS TO FAIRCHILD LIVESTOCK SALES, INC. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, AMS, United States Department of Agriculture, alleging that the 
respondents herein, both corporate and individual, wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

Respondent Fairchild Livestock Sales, Inc. admits the jurisdictional al- 
legations in paragraph I of the complaint as they apply to it and specifi- 
cally admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Fairchild Livestock Sales, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose mailing address is P.O. Box X, 
Highway 38 West, Kentwood, Louisiana 70444. 
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2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis under the respondent’s corporate name at locations in 
Summit, Mississippi until August 1, 1979, and Hazlehurst, Mississippi 
until January 1, 1980; and doing business as North Tangipahoa Stock- 
yards in Kentwood, Louisiana. 

(b) Registered with the Secretary of Agriculture as a market agency 
selling livestock on a commission basis in commerce at its Summit, Mis- 
sissippi; Hazlehurst, Mississippi; and Kentwood, Louisiana locations. 


CONCLUSIONS 


Respondent Fairchild Livestock Sales, Inc. having admitted the juris- 
dictional facts and the parties having agreed to the entry of this deci- 
sion, such decision will be entered. 


ORDER 


Respondent Fairchild Livestock Sales, Inc., its owners, officers, direc- 
tors, agents and employees, through any corporate or other device, shall 
cease and desist from: 

1. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 (c) of the regulations (9 


CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

2. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
purchase of consigned livestock by owners, officers, or employees of the 
corporate respondent; 

3. Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 

4. Giving any trucker delivering livestock for owners or consignors, 
any gratuities, money, meals, or things of value, other than that which is 
lawfully due the trucker, for trucking services rendered; 

5. Making gratuitous payment to buyers who patronize the corporate 
respondent; 

6. Paying any expenses incurred by buyers in attending the sales of 
the corporate respondent including food, drinks, and meals; and 

7. Issuing invoices and accountings to consignors of livestock which 
do not show the true and correct names of the purchasers of such live- 
stock, or an identifiable abbreviation thereof, as required by regulation 
201.43 (9 CFR 201.43). 
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Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in its 
business subject to the Act, including: (1) currently posted bank reconcil- 
iations; (2) a list of outstanding checks; (3) a currently posted general 
ledger; and (4) a currently posted general disbursement ledger. 

The corporate respondent is suspended as a registrant under the Act 
until it demonstrates that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. When the corporate respondent has 
shown that the deficit in its “Custodial Account for Shippers’ Proceeds” 
has been eliminated, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

For a period of three (3) years from the effective date of this Order, re- 
spondent Fairchild Livestock Sales, Inc. shall not permit respondent 
Winston R. (Pete) Rawls to engage in any activity related to selling of 
livestock on a commission basis in commerce at respondent Fairchild 
Livestock Sales, Inc., nor shall it permit respondent Winston R. Rawls to 
act or serve in any capacity as a director, officer, employee or agent of 
the corporate respondent, nor shall it permit respondent Winston R. 
Rawls to have any ownership or management interest in respondent 
Fairchild Livestock Sales, Inc., nor shall it permit respondent Winston 
R. Rawls to have any share in the profits or earnings of respondent Fair- 
child Livestock Sales, Inc., nor shall it permit respondent Winston R. 
Rawls to draw or receive a salary from respondent Fairchild Livestock 
Sales, Inc. 

In the event that complainant shall determine that respondent Fair- 
child Livestock Sales, Inc. has not complied with the above provisions, 
complainant shall file a petition requesting that this proceeding be re- 
opened and an oral hearing held to determine if, in fact, respondent Fair- 
child Livestock Sales, Inc. has violated any of the above provisions. If it 
is found, after hearing, that any of the above provisions has been violat- 
ed, respondent Fairchild Livestock Sales, Inc.’s registration shall be sus- 
pended for a period of twenty-eight (28) days. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,262) 


In re SHASTA LIVESTOCK AUCTION YARD, INC., and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Decided December 19, 1980. 


Market agency—Dealer—Custodial account for shippers proceeds—Im- 
proper practices—Cease and desist—Suspension of registration—Civil 
penalty—Consent 


Where respondents consented to an order requiring them to cease and desist from failing 
to deposit into or maintain properly their custodial account for shippers proceeds; 
permitting the purchase of consigned livestock for their own account; issuing drafts 
in payment without express written agreements with their sellers; failing to honor 
drafts when presented for payment; and entering into any arrangement to clear, fi- 
nance or furnish bookkeeping or similar services to any independently operated and 
separately registered dealer. Respondent Shasta is suspended as a registrant for 21 
days and thereafter until its custodial account is in balance. Respondent Shasta 
shall not permit respondent Peek to participate in the management and operation of 
respondent Shasta Livestock Auction Yard, Inc. for two months. Respondent Peek 
is assessed a civil penalty of $15,000.00. 


Jory Hochberg and Peter Train, for complainant. 
Wm. B. Deas, Kansas City, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). The case was assigned to 
this Judge on December 19, 1980. 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Shasta Livestock Auction Yard, Inc., hereinafter referred to as re- 
spondent Shasta, is a corporation whose business address is Route 1, Box 
78, Cottonwood, California 96022. 
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2. Ellington R. Peek, hereinafter referred to as respondent Peek, is an 
individual whose business mailing address is Route 3, Box 484, Cotton- 
wood, California 96022. 

3. Respondents Shasta and Peek are, and at all times material herein 
were: 

(a) Engaged in the business of conducting and operating the Shasta 
Livestock Auction Yard, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock in commerce on a commission 
basis, and buying and selling livestock in commerce for their own ac- 
count. 

4. Respondent Shasta is, and at all times material herein, was regis- 
tered with the Secretary of Agriculture as a market agency buying and 
selling livestock on a commission basis in commerce and as a dealer buy- 
ing and selling livestock in commerce for its own account. 

5. Respondent Peek is, and at all times material herein was: 

(a) President of respondent Shasta; 

(b) Owner of 40% or more of the stock issued by respondent Shasta; 
and 

(c) Responsible for the direction, management and control of re- 
spondent Shasta. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Shasta, its officers, directors, agents and employees, di- 
rectly or indirectly, or through any corporate or other device, and re- 
spondent Peek, individually or as an officer, director, agent or employee 
of respondent Shasta, directly or indirectly, or through any corporate or 
other device, shall cease and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 
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3. Permitting auctioneers, weighmasters, ringmen or other persons 
engaged in the actual conduct of auction sales, to purchase livestock out 
of consignments for their own accounts for any purpose; 

4. Issuing drafts in payment for livestock purchased without having 
previously obtained and maintained in their records express written 
agreements with their sellers for payment for such livestock by draft; 

5. Failing to honor drafts issued, or authorized to be issued, in pay- 
ment for livestock purchased, when presented for payment; and 

6. Entering into any arrangement to clear, finance, or furnish book- 
keeping or similar services to any independently operated and separate- 
ly registered dealer. 

Respondent Shasta is suspended as a registrant under the Packers and 
Stockyards Act for a period of twenty-one (21) days, and thereafter until 
it demonstrates that its custodial account is currently in balance. When 
respondent Shasta demonstrates that its custodial account is currently 
in balance, a supplemental order will be issued in this proceeding in ac- 
cordance with the terms of this decision, after the expiration of the 
twenty-one (21) day period. It is further ordered that respondent Shasta 
shall not permit respondent Peek to participate in the management and 
operation of respondent Shasta for a period of two months from the ef- 
fective date of this order. 

Provided Further, that should it be found, after affording respondents 
an opportunity for hearing, that respondent Peek has participated in the 
management or operation of respondent Shasta during the two month 
period, or that respondent Shasta has engaged in the type of practices al- 
leged in the complaint at any time within eight months from the effec- 
tive date of this order, a further suspension of eight months shall be im- 
posed. 

Said suspension shall run concurrently with any suspension imposed 
in P&S Docket No. 5707. 

In accordance with section 312 (b) of the Act (7 U.S.C. & 213 (b) ), re- 
spondent Ellington R. Peek is assessed a civil penalty in the amount of 
fifteen thousand dollars ($15,000). 

The provisions of this order shall become effective on December 20, 
1980. 

Copies of this decision shall be served upon the parties. 
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(No. 20,263) 


In re AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LOUISE B. HOWELL. P & S Docket No. 5824. Decided December 
19, 1980. 


Market agency—Dealer—Custodial account for shippers proceeds—Cease 
and desist—Suspension of registration—Consent 


Where respondents consented to an order requiring them to cease and desist from failing 
to deposit into or maintain properly their custodial account for shippers proceeds. 
The corporate respondent is suspended as a registrant for seven days and thereafter 
until the deficit in its custodial account for shippers proceeds is eliminated. 


Lydia Lizarribar, for complainant. 
W. Edward Meeks, IIT, Amherst, Va., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Amherst County Livestock Market, Inc., hereinafter referred to as 
the corporate respondent, is a corporation with its principal place of 
business located at Amherst, Virginia. 

2. The corporate respondent is and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Am- 
herst County Livestock Market, Inc. stockyard, a posted stockyard under 
the Act. 

(b) Engaged in the business of a market agency buying and selling 
livestock on a commission basis in commerce and as a dealer buying and 
selling livestock in commerce. 
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(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis in commerce and as a 
dealer buying and selling livestock in commerce. 

3. Robert W. Howell is an individual whose address is Rt. 674, Am- 
herst, Virginia 24521. 

4. At all times material herein respondent Robert W. Howell was di- 
rector of the corporate respondent and, in combination with respondent 
Louise B. Howell, directed the business activities of said corporate re- 
spondent, though he has not been a manager since 1977. 

5. Louise B. Howell is an individual whose address is Rt. #29, Box 
721, Amherst, Virginia 24521. 

6. Atall times material herein respondent Louise B. Howell was presi- 
dent and office manager of the corporate respondent and, in combina- 
tion with respondent Robert W. Howell, managed, directed and con- 
trolled the business activities of said corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, and the individual respondents, directly or through any 
corporate or other device, shall cease and desist from: 

1. Failing to deposit in their Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed in section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ), amounts equal to the proceeds receivable from the 
sale of consigned livestock; 

2. Failing to otherwise maintain their Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

The corporate respondent is suspended as a registrant under the Act 
for a period of seven days and thereafter until such time as it demon- 
strates that the deficiency in its “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated. When said corporate respondent demon- 
strates that the deficiency in its “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated, a supplemental order will be issued termi- 
nating this suspension. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. Copies hereof shall be 
served upon the parties. 





LIBERTY PACKING CO., INC. 
Cite as 39 A.D. 1463 


(No. 20,264) 


In re LIBERTY PACKING Co., INC. P&S Docket No. 5838. Decided De- 
cember 19, 1980. 


Packer—Bonding requirement—Cease and desist—Accounts and records— 
Civil penalty—Consent 


Where respondent consented to an order requiring it to cease and desist from engaging in 
business without maintaining a reasonable bond. Complete and accurate records of 
all transactions shall be maintained. Respondent is assessed a civil penalty of 
$2,000.00. 


Thomas Walsh, for complainant. 
Respondent, prose. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 USC 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 


cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Liberty Packing Co., Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Kings- 
ford Heights, Indiana. Respondent’s mailing address is P. O. Box 510, 
Kingsford Heights, Indiana 46346. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Liberty Packing Co., Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer subject to the 
Act, shall cease and desist from engaging in the business of a packer, in 
commerce, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in its 
operations as a packer subject to the Act, including accurate and com- 
plete scale tickets which show, for each draft of livestock weighed for 
the purpose of purchase on a live weight basis, the weight of the live- 
stock, the name of the buyer, the name of the seller, the species, the back 
tag numbers or other identifying marks of the animals, number of head, 
initials of weigher, and date of weighing. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 


spondent is assessed a civil penalty in the amount of Two Thousand Dol- 
lars ($2,000.00). 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 20,265) 


In re MICHAEL E. BRENNAN. P &S Docket No. 5823. Decided Decem- 
ber 23, 1980. 


Dealer—Accounts and records—Consent 


Where respondent consented to an order to keep complete and accurate records of all trans- 
actions involved in his business as a dealer. 


Thomas Heinz, for complainant. 
Richard Whitman, Monmouth, IIl., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act. This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael E. Brennan, hereinafter referred to as the respondent, is 
an individual doing business as B&B Cattle Company with his principal 
place of business located at W. 11th Avenue, Monmouth, Illinois 61462. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling livestock 
in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business as a dealer, including (1) a daily record of livestock sales; (2) a 
daily record of livestock inventory; (3) scale tickets of livestock weighed 
by respondent; (4) supporting records for livestock sold on the basis of 
transfer of purchase weights; and (5) load make-up sheets identifying 
the source, number of head, date of purchase, purchase weight and pur- 
chase cost of the livestock comprising each load of livestock sold by re- 
spondent. The load make-up sheets shall also bear the same date as the 
invoice it underlies and the invoice number shall be specified. 
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The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent, and shall be subject to the 
clarifications contained in the attached letters of agreement. 

Copies of this decision shall be served upon the parties. 


ORDER ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
ORDER LIFTING STAY ORDER 
(No. 20,266) 


In re JEROME G. ROSETH and DUWAYNE E. BURTON. P & S Docket 
No. 5650. Order issued November 24, 1980. 


ORDERS ISSUED BY ADMINISTRATIVE LAW JUDGES 
SUPPLEMENTAL ORDERS—TERMINATING SUSPENSION 
(No. 20,267) 


In re C. L. SIMCO. P & S Docket No. 5203. Order issued November 
4, 1980, by Dorothea A. Baker, Administrative Law Judge. 


(No. 20,268) 


In re ADAIR COUNTY LIVESTOCK MARKET CENTER, INC. P&S Docket 
No. 5773. Order issued November 14, 1980, by Dorothea A. 
Baker, Administrative Law Judge. 


(No. 20,269) 


In re PAT DUANE CUGNINI AND PATRICK L. CUGNINI, d/b/a HI COUNTRY 
CATTLE CO. P&S Docket No.5725. Order issued November 
18, 1980, by John G. Liebert, Administrative Law Judge. 
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(No. 20,270) 


In re FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P&S Docket No. 5736. Order issued 
December 24, 1980, by Dorothea A. Baker, Administrative Law 
Judge. 


(No. 20,271) 


In re FOWLER AUCTION COMPANY. P&S Docket No. 5827. Order 
issued December 24, 1980, by Dorothea A. Baker, Administrative 
Law Judge. 


(No. 20,272) 


In re JEROME G. ROSETH and DuWAYNE E. BURTON. P & S Docket 
No. 5650. Order issued December 31, 1980, by John A. Camp- 
bell, Acting Judicial Officer. 
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COURT DECISION 


AMERICAN FRUIT PURVEYORS, INC. v. UNITED STATES OF AMERICA and 
BOB BERGLAND, SECRETARY OF AGRICULTURE. Decided November 
13,1980. (USDA PACA Docket No. 2-4355) 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


Richard B. Marx, Miami, Fla., for petitioner. 
Raymond W. Fullerton, Director, U.S. Dept. of Agriculture, 
Washington, D. C., for respondent. 


BEFORE CIRCUIT JUDGES HILL, GARZA and THOMAS A. CLARK. 


DECISION AND ORDER 


The present case is on appeal from a decision of the Secretary of the United States De- 
partment of Agriculture, through his Judicial Officer, suspending the license of American 
Fruit Purveyors [AFP]. AFP is a supplier of fresh and frozen fruits and vegetables to 
hotels, restaurants and steamship lines. The company was licensed in 1958 and has re- 
ceived renewal of that license annually. In 1969, AFP purchased and accepted 17 lots of 
vegetables, which are considered perishable agricultural commodities, from five sellers and 
failed to make full payment promptly. On October 29, 1971, following the filing of a com- 
plaint by the Department of Agriculture against AFP, the Judicial Officer ordered that 
AFP’s license be suspended for fourteen days. The Judicial Officer suspended this disci- 
plinary action, stating that the penalty would not become effective unless AFP was found 
to have, within a four-year period, knowingly failed to pay for produce within the regula- 
tion guidelines’ ten days period following receipt. The Judicial Officer also ruled that AFP 
could avuid the ten-day payment rule only if it entered into an express written agreement 
which stated a definite time period within which to pay and if AFP paid within such an 
agreed time. The four-year period began to run on February 7, 1972. 

During the 1974 crop year, AFP purchased and accepted six shipments of potatoes from 
Sunny Farms, Inc., located in Edison, California. All orders were made orally, and no writ- 
ten confirmation of such transactions was made. In its usual course of business, Sunny 
Farms expects payment within ten days of receipt by the purchaser and would cease ship- 
ments if payment was not received within two weeks. Sunny Farms did receive a prompt 
payment for one shipment, but the remaining payments were not forthcoming. In order to 
liquidate obligations remaining on AFP’s account, Sunny Farms agreed to accept postdated 
checks. A number of these checks were returned due to insufficient funds. In 1975, Sunny 
Farms filed a complaint with the Secretary of Agriculture seeking reparations. Pursuant to 
an order by the Judicial Officer, final payment was made by AFP in 1976. 

During the same crop-year of 1974, AFP also purchased and accepted a number of ship- 
ments of fruit and vegetables from Vic Mahns, Inc., located in Pompano Beach, Florida. No 
written agreement of these transactions was ever made. The original terms of the oral 
agreement required payment within one week of receipt, but this was later altered to a 
three week period. Harry Sturm, president of the corporation which owns AFP, disputed 
this arrangement, contending that the agreement was that AFP would pay when it was 
able. Again, AFP failed to pay promptly and Vic Mahns seized its shipments. Vic Mahns 
also agreed to accept postdated checks to liquidate AFP’s account. Some of these checks 
were returned due to insufficient funds. Vic Mahns filed a complaint seeking reparations, 
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and following another order of the Judicial Officer, Vic Mahns and AFP entered into a set- 
tlement agreement. 

A complaint was then filed by the director of the Fruit and Vegetable Division, Agricul- 
tural Marketing Service of the USDA against AFP seeking disciplinary action under the 
Perishable Agricultural Commodities Act [PACA], 7 U.S.C. §§ 499a-499s, for failure to 
make payments promptly on twenty lots of perishable agricultural commodities. Following 
an evidentiary hearing, the Administrative Law Judge [ALJ] found that AFP had not 
made payments in ten days as required by § 499b, that it had not entered into an express 
agreement for a different pay period und AFP’s actions violated the order of the Judicial 
Officer of October 29, 1971. Based upon his findings of fact, the ALJ reinstated the four- 
teen day suspension issued on October 29, 1971. Although the USDA recommended an ad- 
ditional penalty of ninety days suspension for the 1974 violations, the ALJ imposed an ad- 
ditional suspension of seven days to run consecutively with the fourteen days. 

Both AFP and the Department of Agriculture appealed this decision to the Judicial Of- 
ficer. The Judicial Officer denied AFP’s request for oral argument on the ground that no 
novel or complex issues were raised, the case was thoroughly briefed and oral argument 
would serve no useful purpose. The Judicial Officer affirmed the ALJ’s decision except 
that portion regarding the imposition of the seven day additional suspension. The Judicial 
Officer, finding “a callous disregard for the requirements of the Act and the prior proba- 
tionary order,” increased the seven day suspension to thirty days to run consecutively, 
making it a total of forty-four days suspended. 

A stay was subsequently entered, pending an appeal to this court. Following the grant of 
the stay, the Judicial Officer denied a Petition to Reconsider filed by AFP. The stay order 
remained in effect. AFP now raises four issues on appeal: 1) AFP did not knowingly and 
willfully fail to make prompt payments for twenty lots of perishable agricultural commod- 
ities; 2) AFP did satisfy the requirements of the 1971 order regarding written confirma- 
tion; 3) the Secretary of Agriculture gave no notice to AFP of the 1974 violations and 
found AFP guilty of a willful violation without giving it an opportunity to comply; and 4) 
the suspension in this case is arbitrary and capricious. 

In reviewing the findings and orders of the Judicial Officer of the Department of Agri- 
culture, an appellate court may not substitute its judgment for that of the Judicial Officer, 
Lewis v. Butz, 512 F.2d 681, 683 (8th Cir. 1975), and his decision may only be overturned 
if it is unwarranted in law or without justification in fact. Butz v. Glover Livestock Com- 
mission Co., 411 U.S. 182, 185-86, 93 S.Ct. 1455, 1457-58, 36 L.Ed.2d 142 (1973); Noell 
v. Bensinger, 586 F.2d 554, 558 (5th Cir. 1978). 

7US.C.§ 499b (4) provides in part that it shall be unlawful in any transaction in inter- 
state commerce “for any commission merchant, dealer, or broker . . . to fail or refuse truly 
and correctly to account and make full payment promptly in respect of any transaction in 
{perishable agricultural commodities] to the person with whom such transaction is 
had... .” The term “full payment promptly” means “payment for produce purchased by a 
buyer, within ten days after the day on which the produce is accepted.” 7 C.F.R. 
§ 46.2 (aa) (5). The ten day rule is inapplicable if the parties by express agreement at the 
time of the creation of the contract provide for a different time of payment. 7 C.F.R. 
§ 46.2 (aa) (9). 

Contrary to AFP’s contention, it did not make prompt payment to Sunny Farms or Vic 
Mahns, Inc. AFP concedes that there was never an express written agreement with either 
company. The testimony from the depositions and the hearing clearly indicates that 
neither Vic Mahns nor Sunny Farms held their buyers to the strict ten day rule. Although 
both companies preferred to follow the ten day rule, they would accept payment within 
relatively short times following acceptance, two weeks for Sunny Farms and three weeks 
for Vic Mahns, Inc. In Vic Mahns, Inc.’s case, AFP and Vic Mahns specifically agreed to a 
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three-week time period. Nonetheless, AFP failed to pay within those periods and did not 
completely satisfy its account until after ordered to do so by the Secretary of Agriculture 
through the reparation proceedings. 

Likewise, Sunny Farms made it clear that it desired payment within two weeks, which 
payments were never completely satisfied until after the Judicial Officer’s decision in the 
reparation proceedings. The acceptance of postdated checks by Vic Mahns and Sunny 
Farms in an effort to liquidate their accounts can, by no stretch of the imagination, be con- 
sidered prompt payment. Neither Vic Mahns nor Sunny Farms agreed to accept the post- 
dated checks as part of the original payment agreement. Even if the acceptance of post- 
dated checks could be considered as prompt payment, the return of a number of those post- 
dated checks for insufficient funds would negate any claim of prompt payment. 

The Judicial Officer was correct in finding that there were twenty separate violations, al- 
though AFP contends there were only two continuous transactions, one with Vic Mahns 
and one with Sunny Farms. Each lot was clearly a separate transaction, which is corrobo- 
rated by one of Vic Mahns’ sellers who stated that the sales involved were each individual 
orders. 

Additionally, AFP violated the 1971 order during the four-year period of probation. That 
order required any prompt payment beyond ten days to be confirmed by an express written 
memorandum. The order also required that AFP make payment within that agreed time. 
AFP did neither, and this court finds AFP’s argument that the acceptance by Sunny Farms 
and Vic Mahns of postdated checks satisfied the requirements of the 1971 order to be 
wholly without merit. 

AFP also contends that the Judicial Officer’s decision is unwarranted in law and without 
justification in fact since the Department of Agriculture failed to follow the mandates of 5 
U.S.C. § 558 (c). Section 558 (c) provides that suspension of a license is lawful only if the 
licensee is given notice and an opportunity for a hearing, except in cases of willfulness. 
Thus, no notice is necessary if the suspension proceeding is based on willfulness. Under 
PACA, an action is willful if a prohibited act is done intentionally, irrespective of evil in- 
tent, or done with careless disregard of statutory requirements. Haltmier v. Commodity 
Futures Trading Commission, 554 F.2d 556, 562 (2d Cir. 1977); George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1974), cert. denied, 419 U.S. 830, 95 S.Ct. 53, 42 
L.Ed.2d 55 (1974). In light of the 1971 order, there is no possibility that AFP did not know 
that failure to pay promptly was a violation of the regulations and the statute and that fail- 
ure to obtain an express written agreement was a knowing violation of both the regulations 
and the 1971 order. No notice to AFP was required in this case, and the finding of willful- 
ness was correct. 

AFP also contends that the sanction imposed is arbitrary and capricious. AFP also claims 
that the sanction amounts to cruel and unusual punishment under the Eighth Amendment. 
AFP contends that the USDA has practiced selective enforcement against it and that the 
Judicial Officer has arbitrary and unbridled discretion in this area. The choice of sanctions 
imposed by the Secretary of Agriculture, through his Judicial Officer, may not be over- 
turned in the absence of a patent abuse of discretion. Moog Industries, Inc. v. Federal 
Trade Commission, 355 U.S. 411, 414, 78 S.Ct. 377, 379, 2 L.Ed.2d 370 (1958) (per 
curiam); Haltmier v. Commodity Futures Trading Commission, 554 F.2d at 563. 7 U.S.C. 
§ 499h (a) allows the Secretary to suspend a license for a period not to exceed ninety days 
for each violation. It has been held that suspensions may be imposed even without a finding 
of intentional or fraudulent conduct. See Maine Potato Growers, Inc. v. Butz, 540 F.2d 
518, 523 (1st Cir. 1976). 

In the present case, AFP committed flagrant intentional violations of the Act, the under- 
lying regulations and the 1971 order. Although the suspension of a license is a harsh sanc- 
tion, the Judicial Officer was completely within his power and discretion in imposing a sus- 
pension of forty-four days. Although the Judicial Officer possesses a great deal of discre- 
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tion, this Court does not find it to be an unbridled or unreasonable amount of discretion. 
The Supreme Court has held that uniformity of sanctions for similar violations is not man- 
dated by the Act. Butz v. Glover Livestock Commission Co., 411 U.S. at 186, 93 S.Ct. at 
1458. Merely because a sanction in one case is more severe than that imposed in a similar 
case does not render the sanction illegal. Jd. at 187, 93 S.Ct. 1458. This Court perceives no 
bias on the part of the ALJ or the Judicial Officer in rendering their decisions. This Court 
also can find no evidence of selective enforcement and considers AFP’s claim of cruel and 


unusual punishment to be inapplicable to the present case and totally without merit. 
PETITION DENIED; ORDER ENFORCED. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,273) 


In re GREER BROS. DIST., INC. PACA Docket No. 2-5565. Decided 
August 15, 1980. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of section 2 of the Act. Respondent’s license 
is revoked. 


Diane Langton, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on March 6, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period January 1979 through August 
1979, respondent purchased and accepted, in interstate and foreign com- 
merce, from 10 sellers, 24 lots of fruit and vegetables, all being perisha- 
ble agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$78,354.17. It is further alleged, on information and belief, that re- 
spondent presently is refusing to pay promptly for perishable agricul- 
tural commodities purchased and received in interstate commerce in vio- 
lation of the Act. 

A copy of the complaint was served upon respondent on March 24, 
1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the is- 
suance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Greer Bros. Dist., Inc., is a New Jersey corporation, 
whose address is 339 Ocean Avenue, Jersey City, New Jersey 07305. 

2. Pursuant to the licensing provisions of the Act, license number 
791419 was issued to respondent on May 31, 1979, and was due for re- 
newal May 31, 1980. However, respondent’s license was automatically 
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suspended on November 21, 1979, as provided under section 7 (d) of the 
PACA (7 U.S.C. 499g (d) ), when it failed to satisfy a reparation award 
issued under the PACA on October 16, 1979, (PACA Docket RD-79-55, 
38 A.D. 1411). This award has not been satisfied and the suspension of 
respondent’s license remains in effect. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period of January 1979 through August 1979, respondent purchased 
and accepted from 10 seller in interstate and foreign commerce, 24 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
or balances thereof, in the total amount of $78,354.17. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 24 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent's license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on November 1, 1980.—Ed.] 


(No. 20,274) 


In re ALFIE PRODUCE CoRP. PACA Docket No. 2-5626. Decided Octo- 
ber 23, 1980. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of section 2 of the Act. The facts and cir- 
cumstances shall be published. 


Edward Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”) instituted by a complaint filed, on July 21, 1980, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that, during the period October 1978 through May 1979, respondent 
harvested, packed and sold lettuce in 862 transactions in interstate 
and/or foreign commerce, realized the proceeds from these transactions, 
but failed to remit to two growers the latters portion of the expenses and 
proceeds due them in the total amount of $344,127.66. It is further al- 
leged in the complaint that, during the period October 1978 through 
May 1979, respondent used the services of 29 brokers to negotiate con- 
tracts of purchase and sale of 200 lots of perishable agricultural com- 
modities but failed to make full payment promptly of the agreed broker- 
age fees in the total amount of $11,763.90. 

A copy of the complaint was served upon respondent on July 25, 1980, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.139; hereinafter the “Rules of Prac- 
tice”). 


FINDINGS OF FACTS 


1. Alfie Produce Corp., hereinafter referred to as “respondent” is a 
California corporation whose last known address is 16255 Ventura 
Boulevard, Suite 400, Encino, California 91436. 

2. Pursuant to the licensing provisions of the PACA license No. 
782135 was issued to respondent on September 6, 1978. This license was 
next subject to renewal on or before September 6, 1980. 

3. Respondent’s license was automatically suspended on February 1, 
1980, pursuant to section 7 (d) of the PACA (7 U.S.C. 499¢ (d) ), when it 
failed to satisfy reparation awards issued on December 27, 1979 (PACA 
Docket Nos. RD-79-114 and RD-79-116, 39 Agri. Dec. 81). These 
awards have not been satisfied and the suspension of respondent’s li- 
cense remains in effect. 
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4. At some time during the year of 1978, prior to the planting of the 
“1978 lettuce” crop, respondent entered into a contractual arrangement 
with All American Ranches, Calexico, California. By virtue of this agree- 
ment, the parties entered into a joint venture for the purpose of renting 
710 acres of land, and the growing, harvesting, packing, and marketing 
of lettuce to be grown on the land.* This agreement was to be effective 
for the 1978 growing season. The joint venture was to cover all of its 
own costs but respondent was obligated to the venture to cover 75% of 
the costs and All American Ranches 25%. The proceeds from the sale of 
the lettuce grown by the venture were, after costs were reimbursed, to 
be similarly divided, 75% to respondent, 25% to All American Ranches. 
Insofar as concerns labor, All American Ranches was obligated to grow 
the crop and the respondent to harvest, pack, and market the lettuce. 
The crop was grown and, between December 1978 and March 1979, as 
more fully set forth in paragraph 6 of the Complaint, respondent har- 
vested, packed and sold the lettuce in 640 transactions in interstate 
and/or foreign commerce. Although respondent realized the proceeds 
from these transactions, it failed to remit to All American Ranches the 
expenses and the portion of the proceeds due it. The total of the proceeds 
due All American Ranches is $247,208.99. 

5. On or about November 9, 1978, respondent entered into a contrac- 
tual arrangement with Marion Sanchez doing business as Sanchez Farms 
(“Sanchez”), Rio Vista, California, for the growing, harvesting and sell- 
ing of lettuce which was to be effective for the 1979 spring lettuce crop. 
By virtue of the agreement, the parties entered into an agreement 
whereby Sanchez agreed to grow lettuce which lettuce was to be har- 
vested, packed and marketed by respondent for a charge of $2.05 per 
crate. Additionally, for $400 per acre, respondent purchased an undi- 
vided one/half interest in the crop. Respondent was obligated to pay 
50% of the proceeds realized from the sale of the lettuce (after deducting 
$2.05 per crate) to Sanchez. The crop was grown and between October 
1978 and May 1979, as more fully set forth in paragraph 7 of the Com- 
plaint, respondent harvested, packed and sold the lettuce in 222 transac- 
tions in interstate and/or foreign commerce. Although respondent real- 
ized the proceeds from these transactions, it failed to remit to Sanchez 
the latter’s portion of the net proceeds due him. The total of the proceeds 
due Sanchez is $96,918.67. 

6. As more fully set forth in paragraph 8 of the Complaint, during the 
period October 1978 through May 1979, respondent used the services of 
29 brokers to negotiate contracts of purchase and sale of 200 lots of 
perishable agricultural commodities, which respondent shipped in inter- 

“It is not clear as to who held title to the 710 acres to be used to grow the crop. The con- 


tract between respondent and All American Ranches reflects that an “average land rent” of 
$141 per acre was to be considered part of the costs of the joint venture. 
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state and/or foreign commerce, but failed to make full payment prompt- 
ly of the agreed brokerage fees, in the total amount of $11,763.90. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 640 transactions set forth in Finding of Fact No. 4 above, with re- 
spect to the 222 transactions set forth in Finding of Fact No. 5 above, 
and with respect to the 200 transactions set forth in Finding of Fact No. 
6 above, constitutes wilfull, repeated and flagrant violation of section 2 
of the PACA (7 U.S.C. 499b) for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on December 1, 1980.—Ed.] 


(No. 20,275) 


In re POPULAR FRUIT AND PRODUCE, INC. PACA Docket No. 
2-5583. Decided October 23, 1980. 


Failure to make full payment promptly—Facts and circumstances shall be 
published—Default 


Respondent's failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of section 2 of the Act. The facts and cir- 


cumstances shall be published. 


George L. Aubrey, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) (herein- 
after referred to as the “Act”), instituted by a complaint filed on April 
21, 1980, by the Director, Fruit and Vegetable Division, Agriculture 





POPULAR FRUIT AND PRODUCE, INC. 1477 
Cite as 39 A.D. 1476 


Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period July 1979 through Novem- 
ber 1979, respondent purchased and accepted in interstate commerce 
from 21 sellers, 81 lots of perishable agricultural commodities, but 
failed to make payment of the agreed purchase prices in an amount to- 
talling $397,108.70. 

A copy of the complaint was served upon respondent on May 1, 1980, 
but respondent has failed to file an answer thereto within the period set 
forth in section 1.136 (a) of the Rules of Practice (7 CFR 1.136 (a) ). 
Therefore, the time for filing an answer having run, and upon motion of 
complainant for issuance of a decision, the following decision and order 
is issued without further investigation or hearing pursuant to section 
1.139 of the Rules of Practice (7 CFR 1.139). 


FINDING OF FACT 


1. Respondent, Popular Fruit and Produce, Inc., is a corporation 
whose address is or was 138-141 New York City Terminal Market, Box, 
New York 10474. 

2. Pursuant to the licensing provisions of the Act, license no. 780070 
was issued to respondent on October 13, 1977. This license was renewed 
annually, but terminated on October 13, 1979, pursuant to section 4 (a) 
of the Act (7 U.S.C. § 499d (a) ), when respondent failed to pay the re- 
quired annual license fee. 

3. As is more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period July 1979 through November 1979, purchased 81 
lots of perishable agricultural commodities from 21 sellers in interstate 
commerce, but failed to make full payment promptly of the agreed pur- 
chase prices totalling $397,108.70. 

4. On December 13, 1979, an involuntary Petition in Bankruptcy, No. 
79-BKCY-10307 was filed against respondent in the United States 
Bankruptcy Court for the Southern District of New York, at New York 
City. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
81 transactions as set forth in Finding of Fact No. 3 above, constitutes 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
499b) for which the order below is issued. 


ORDER 


Respondent has committed repeated, flagrant and willful violations of 
section 2 of the Act (7 U.S.C. § 499b). The facts and circumstances 
thereof, as set forth above, shall be published. 
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This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on December 3, 1980.—Ed.]} 


(No. 20,276) 


In re MT. MADONNA NATURAL JUICES, INC. PACA Docket No. 
2-5635. Decided December 4, 1980. 


Failure to make full payment promptly—Notice to Show Cause dis- 
missed—F acts and circumstances shall be published—Consent 


Respondent consented to an order dismissing the Notice to Show Cause it was previously 
issued. Respondent has committed willful, repeated and flagrant violations of the 
Act. The facts and circumstances shall be published. 


Diane Langton, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred as the “PACA”, instituted by a Notice to Show Cause why Mt. 
Madonna Natural Juices, Inc., should not be denied a license, and a com- 
plaint filed on August 11, 1980, by the Director of the Fruit and Vegeta- 
ble Division, Agricultural Marketing Service, United States Department 
of Agriculture. The complaint alleges that during the period May 1979 
through March 1980, Respondent violated Section 2 (4) of the PACA (7 
U.S.C. 499b (4) ), by purchasing 69 lots of apples, a perishable agricul- 
tural commodity, shipped by eight sellers, in interstate commerce, 
which commodity was received and accepted by Respondent, but for 
which Respondent failed to make full payment promptly of the agreed 
purchase prices totaling $252,758.46. 
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On August 25, 1980, the Respondent answered the complaint and re- 
quested an oral hearing. 

Respondent, Mt. Madonna Natural Juices, Inc., has withdrawn its 
application for license under the PACA. Therefore, the Notice to Show 
Cause portion of this complaint should be dismissed. 

The Respondent and Complainant have now agreed to the entry of a 
Decision and Order as set forth herein. Therefore, pursuant to Section 
1.138 of the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, Mt. Madonna Natural Juices, Inc., (hereinafter “Re- 
spondent”) is a California corporation whose mailing address is P.O. Box 
638, Watsonville, California 95076. 

2. Respondent has conducted business subject to the PACA since July 
1, 1977. 

3. As set forth more fully in paragraph 5 of the Notice to show Cause 
and Complaint, during the period May 1979 through March 1980, Re- 
spondent violated Section 2 (4) of the PACA (7 U.S.C. 499b (4) ), by pur- 
chasing 69 lots of apples, a perishable agricultural commodity, shipped 
by eight sellers in interstate commerce, which commodity was received 


and accepted by Respondent, but for which Respondent failed to make 
full payment promptly of the agreed purchase prices totaling 
$252,758.46. 


CONCLUSIONS 


Mt. Madonna Natural Juices, Inc., has committed willful, repeated 
and flagrant violations of Section 2 (4) of the PACA (7 U.S.C. 499b (4) ), 
by failing to make full payment promptly of the agreed purchase prices 
for 69 lots of apples, a perishable agricultural commodity, as set forth in 
Findings of Fact 3 above. 


ORDER 


The Notice to Show Cause issued to Mt. Madonna Natural Juices, Inc., 
is dismissed. 

Respondent has committed willful, repeated and flagrant violations of 
the PACA (7 U.S.C. 499b), and the facts and circumstances shall be pub- 
lished. 

This order shall take effect December 16, 1980. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
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REPARATION PROCEEDINGS 
(No. 20,277) 


MCRAE PRODUCE Co., INC. v D’AGOSTINO PRODUCE. PACA Docket No. 
2-5422. Decided November 5, 1980. 


Failure to pay full contract price—Deduction for damages—Reparation 
awarded 


Where respondent is liable for the full contract price, with a deduction allowed for dam- 
ages resulting from a breach of contract by complainant. 


George S. Whitten, Presiding Officer. 
Webb, Lee, Davis & Gibson, Rockingham, N.C., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,600.00, in connection with transactions in 
interstate commerce involving cucumbers and peppers. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed. 

Since the amount involved in the complaint does not exceed $3,000.00 
the shortened procedure provided in the Rules of Practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure the parties were given opportu- 
nity to file evidence in the form of an opening statement, answering 
statement, and statement in reply. Neither of the parties did so. How- 
ever, within the time allowed for the filing of briefs, complainant moved 
to reopen the proceeding to allow the filing of additional evidence. 
Respondent made no objection to complainant’s motion and accordingly 
the proceeding was reopened and certain exhibits filed by complainant 
were admitted into evidence. Both parties were given opportunity to file 
briefs, however only complainant did so. 


FINDINGS OF FACT 


1. Complainant, McRae Produce Co., Inc., is a corporation whose ad- 
dress is P.O. Box 250, Ellerbe, North Carolina. 
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2. Respondent, D’Agostino Produce, is a partnership composed of 
Dominic D’Agostino and Guiseppe D’Agostino whose address is 121 Ken- 
wick Drive, Syracuse, New York. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about July 6, 1978, complainant sold to respondent 200 
bushels of medium size peppers at $11.00 per bushel plus $1.00 per 
bushel transportation charge, and 200 bushels of choice cucumbers at 
$7.50 per bushel plus $1.45 per bushel transportation charge, or a total 
price of $4,190.00. The peppers and cucumbers were shipped by com- 
plainant from North Carolina to respondent in Syracuse, New York, on 
July 6, 1978, and were accepted by respondent on arrival in Syracuse, 
New York, without complaint. Respondent has paid complainant 
$2,590.00 of the purchase price of such peppers and cucumbers. 

4. On July 8, 1978, complainant sold to respondent, subject to com- 
plainant’s ability to secure a truck, 200 crates of peppers and 150 crates 
of choice cucumbers. On July 9, 1978, it was determined that it was im- 
possible to secure a truck to deliver the shipment and complainant so 
notified respondent. 

5. On July 10, 1978, complainant sold to respondent 184 cartons of 
select peppers at $9.50 delivered, 16 cartons of super peppers at $13.25 
delivered, 43 cartons of choice cucumbers at $9.00 delivered and 28 car- 
tons of large cucumbers at $6.50 delivered or a total price of $2,529.00, 
to be delivered as soon as possible at respondent’s place of business on 
July 12, 1978. The subject cucumbers and peppers were loaded on the 
back of a truck in such a manner that they would have to be first un- 
loaded before other produce on the truck could be removed. The remain- 
ing produce on the truck was consigned to a receiver in Buffalo, New 
York. The normal time for delivery from North Carolina to Syracuse, 
New York, is 34 hours. The normal time for delivery from North 
Carolina to Buffalo, New York, is 38 hours. The subject truck arrived on 
the morning of July 12, 1978, in Buffalo, New York, and respondent 
was contacted by telephone and asked if he would receive the shipment 
of cucumbers and peppers and unload them that afternoon allowing the 
truck to return immediately to Buffalo to unload the remainder of the 
shipment. Respondent replied that he was refusing the peppers and cu- 
cumbers. 

6. On July 12, 1978, at 9:25 a.m. EST, respondent sent complainant 
the following mailgram: 


BUYING AGAINST YOUR ACCOUNT FOR 200 BUSHELS MEDIUM 
PEPPERS 200 BUSHELS SELECT CUCUMBERS WHICH YOU TOOK THE 
ORDER ON 8TH OF JULY AND WAS SUPPOSED TO DELIVER AT 5:00 A.M. 
10TH OF JULY. SO FAR ORDER HAS NOT BEEN RECEIVED. 


SECOND ORDER 
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ON THE 10TH OF JULY I ORDERED 200 BUSHELS MEDIUM PEPPERS AND 
200 BUSHELS SELECT CUCUMBERS WHICH WAS TO BE DELIVERED 5:00 
A.M. JULY 12. THIS ORDER WAS NOT RECEIVED EITHER. I WILL BE BUY- 
ING AGAINST YOUR ACCOUNT FOR THIS ORDER ALSO. 


7. On July 12, 1978, respondent purchased 200 bushels of medium 
peppers at $11.00 or a total of $2,200.00, and 200 bushels of select 
cucumbers at $9.00 for a total of $1,800.00, from Philip Feinberg and 
Son, Inc. in Fayetteville, New York. 

8. An informal complaint was filed on October 11, 1978, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant in its formal complaint alleges only a failure of re- 
spondent to pay the full purchase price of the July 6, 1978, transaction, 
by deducting therefrom the sum of $1,600.00. The formal complaint 
does not mention the transactions recited in Findings of Fact 4 and 5. 
However, the informal complaint makes it clear that the $1,600.00 de- 
duction was not made due to any alleged breach relative to the July 6, 
1978, shipment but rather due to an alleged failure of complainant to 
deliver merchandise purchased on July 8, and July 10, 1978, by respond- 
ent. In addition, respondent in its answer clearly rests its defense for 
failure to pay the $1,600.00 balance relative to the July 6, 1978, trans- 
action, on an alleged failure of complainant to deliver produce purchased 
on July 8, and July 10, 1978. The informal complaint filed October 11, 
1978, is so worded as to clearly allege an unjustified failure to pay on the 
part of respondent relative to the July 8, and July 10, 1978, transactions 
by deducting $1,600.00 from July 6, 1978, invoice. Therefore, such in- 
formal complaint serves to toll the nine month statute of limitations as 
to these two transactions even though they are not mentioned in the 
complaint and even though the answer, which bases its defense on these 
two transactions, was filed more than nine months after the occurrence 
of these two transactions. See Eastern Potato Dealers of Maine v. 
Commodity Marketing Co., 36 A.D. 2017 (1977) and Trio Fruit Com- 
pany v. Keim Produce Company, 10 A.D. 157 (1951). 

Relative to the transaction of July 8, 1978, complainant alleges in its 
informal complaint that the sale was made subject to being able to se- 
cure a truck to deliver the shipment. Complainant stated “we take these 
drop shipment orders subject to being able to secure transportation and 
never confirm them until the truck is loading”. Complainant alleges that 
it became impossible to secure a truck to deliver the shipment and that 
respondent was so notified. We have found in complainant’s favor on 
this point and hold that the sale of the peppers and cucumbers was con- 
ditional on the securing of a truck for delivery and that such truck for 
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delivery was never secured. Our reason for this finding is due to the fact 
that the record contains no confirmation issued by complainant relative 
to this shipment. We assume that if a confirmation had been issued a 
copy of such confirmation would have been submitted by respondent. 
Complainant’s failure to issue a confirmation conforms to complainant’s 
statement that drop shipment orders are taken subject to the securing of 
transportation. 

As to the shipment of July 10, complainant issued a confirmation of 
sale which conformed with our finding of fact No. 5. In addition com- 
plainant stated in the informal complaint that the July 10, 1978, ship- 
ment was to be delivered as soon as possible on July 12, 1978. We think 
that the other evidence submitted by complainant demonstrates that 
complainant failed to comply with this requirement which it admits to 
have been a part of the contract of sale. The record clearly reveals that 
the cucumbers and peppers shipped on July 10, were loaded in the back 
of the truck in such a manner that the other produce on the truck which 
was destined for Buffalo, New York, could not be unloaded without first 
unloading the cucumbers and peppers. In addition, a document submit- 
ted by complainant, which it admits to show the running time between 
the points involved in this proceeding, shows a 34 hour time between 
North Carolina and Syracuse, and a 38 hour time between North 
Carolina and Buffalo. We also note that standard road maps show it to 
be just as easy, if not easier for a truck shipment to be routed first 
through Syracuse and then through Buffalo. However, the reverse was 
done in this instance and as a result, after arrival of the truck in Buffalo, 
respondent was contacted asking if he would receive the commodities 
that he ordered that afternoon, unload them right away, and allow the 
truck to go back to Buffalo to unload the remainder of the produce on 
the truck. The terms which complainant admits to have been a part of 
the contract relative to the July 10, 1978, shipment, namely “to be 
delivered as soon as possible on July 12, 1978”, were not conformed 
with. In addition since this was a delivered sale any failure of the trans- 
portation company must be attributed to complainant. We find that 
complainant breached the contract of sale relative to the shipment of 
July 10, 1978, and that respondent’s failure to take late delivery was 
therefore justified. Respondent’s rejection conformed with U.C.C. 
§ 2-601 and respondent also gave prompt notice directly to com- 
plainant of the rejection and its intent to cover. See U.C.C. § 2-711. 


The Uniform Commercial Code § 2-712 provides: 


(1) After a breach within the preceeding section the buyer may “cover” by mak- 
ing in good faith and without unreasonable delay any reasonable purchase of or 
contract to purchase goods in substitution for those due from the seller. 
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(2) The buyer may recover from the seller as damages the difference between the 
cost of cover the contract price together with any incidental or consequential 
damages as hereinafter defined (section 2-715), but less expenses saved in conse- 
quence of the seller’s breach. 


We have found that the amount of peppers and cucumbers sold by 
complainant to respondent on July 10, 1978, conforms with the number 
shown on complainant’s confirmation and the number actually loaded by 
complainant, rather than with the amount claimed by respondent when 
it notified complainant of its rejection on July 12, 1978. Respondent 
shows a purchase of 200 bushels of medium peppers at $11.00 per bushel 
on July 12, 1978, and this price conforms with the lowest price shown 
by state of New York market reports for peppers on July 12, 1978, in the 
Centeral New York Regional Market. The delivered price of the peppers 
purchased from complainant totalled $1,960.00, and the cover price of 
the peppers purchased by respondent was $2,200.00. Respondent should 
be allowed the difference between these two amounts or $240.00. In ad- 
dition respondent purchased a total of 71 containers of cucumbers from 
complainant at a total price of $569.00. Respondent’s cost for replace- 
ment cucumbers was $639.00, or a $70.00 difference. This replacement 
purchase was apparently reasonable and complainant has not contended 
otherwise. 

Therefore, such amount will be allowed. The total difference to which 


respondent is entitled for its cover purchases is $310.00. Accordingly, 
respondent should be allowed as an offset against the $1,600.00 admit- 
tedly deducted from the July 6, 1978, invoice, the total amount of 
$310.00. This leaves $1,290.00 as the amount owed by respondent to 
complainant. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,290.00, with interest thereon at 
the rate of thirteen (13) percent per annum from August 1, 1978, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,278) 


WEEKSVILLE PRODUCE DISTRIBUTORS, INC v. TERRY L. CUNNINGHAM, 
d/b/a A & F PRODUCE COMPANY. PACA Docket No. 2-5524. De- 
cided November 5, 1980. 


F.o.b. sale—Suitable shipping condition, established—Failure to establish 
breach of warranty—Reparation awarded 


Where respondent failed to establish a breach of warranty with respect to suitable 
shipping condition by complainant, respondent is liable for the agreed purchase 
price. Respondent’s counterclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Patrick D. Deem, Clarksburg, W. Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,699.38 in connection with the 
sale of a truckload of potatoes in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim in the amount of 
$312.06 in connection with the subject matter of the complaint. The 
counterclaim was served upon complainant, who filed a reply thereto, 
denying liability. 

Since the amount claimed as damages in either the complaint or 
counterclaim does not exceed $3,000.00, the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure, the parties were given the oppor- 
tunity to submit additional evidence, as well as briefs, but declined to do 
SO. 


FINDINGS OF FACT 


1. Complainant, Weeksville Produce Distributors, Inc., is a corpora- 
tion whose address is Box 220, Route 4, Elizabeth City, North Carolina. 
At the time of the transaction involved herein, complainant was licensed 
under the Act. 
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2. Respondent, Terry L. Cunningham, d/b/a A & F Produce Company, 
is an individual whose address is P.O. Box 1593, Clarksburg, West Vir- 
ginia. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On June 30, 1979, complainant, by oral contract, sold to respond- 
ent, in the course of interstate commerce, one truckload of U.S. No. 1 
size A potatoes consisting of 1,015 bags, for a total price of $2,699.38, 
f.o.b. It was agreed that respondent would supply the truck to transport 
the potatoes and that the truck would arrive to pick them up on June 30, 
1979. All negotiations regarding the contract were carried out through a 
broker, A. G. Shore Company, Inc., Winston-Salem, North Carolina. 

4. On June 30, 1979, the potatoes intended for respondent were sub- 
jected to a federal-state inspection at complainant’s warehouse, which 
revealed them to exhibit the following quality and condition: “Clean, 
fairly well to well shaped. Grade defects average within tolerance.” 

5. Respondent’s truck arrived at complainant’s place of business on 
the afternoon of June 30, 1979. The truck had no refrigeration unit. 
There was an opening at the front of the truck, but there were no vents 
at the truck’s rear. 

6. Prior to the truck’s departure, an employee of complainant wrote 
upon the bill of lading, which was signed by the truck driver, the follow- 
ing: “The responsibility of this load is yours due to the fact your truck 
has no unit or vents.” 

7. The truck arrived at respondent’s warehouse in Clarksburg, West 
Virginia, on July 1, 1979, and was accepted by respondent. It was sub- 
jected to a federal inspection at 12:35 p.m. on July 2, 1979, and such in- 
spection revealed the potatoes to be in the following condition: “Con- 
dition: All lots: Mostly firm. Soft rot ranges from 5 to 42%, average 20% 
in 50 Lb. lot, from 33 to 65%, average 45% in 20 Lb. lot, from 30 to 
50%, average 40% in 5 and 10 Lb. lots, Slimy Soft Rot in various stages, 
mostly advanced.” 

8. Respondent eventually resold the potatoes, and realized a net loss 
of $312.06. Respondent billed complainant for this amount, but com- 
plainant has not paid this sum. 

9. To date, respondent has not paid complainant any part of the con- 
tract price of $2,699.38, which complainant claims to be due and owing. 

10. According to a publication of the National Oceanic and Atmos- 
pheric Administration entitled “Climatological Data”, the maximum 
temperature at complainant’s place of business, Elizabeth City, North 
Carolina, on June 30, 1979, was either 85° or 87°F., with a maximum 
temperature of 79°F. at respondent’s place of business, Clarksburg, 
West Virginia, on July 1, 1979. 
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11. A formal complaint was filed on October 22, 1979, which was 
within nine months from the time the cause of action alleged herein ac- 
crued. Respondent filed, on November 26, 1979, a timely counterclaim 
and answer, and filed an amendment thereto on January 22, 1980. 


CONCLUSIONS 


Complainant claims that respondent received and accepted a truck- 
load of potatoes that it purchased for $2,699.38, f.o.b., but for which it 
has not made payment. Respondent denies any liability for the potatoes, 
contending that they arrived in such a deteriorated condition that re- 
spondent incurred a net loss on resale of $312.06. Respondent seeks to 
recover this sum in its counterclaim. 

Since it is not disputed that respondent received and accepted the 
potatoes, respondent is liable for the agreed upon purchase price less any 
damages due to complainant’s breach of warranty. The Garin Company 
v. Gelman Commission Co., 32 A.D. 223 (1973). As this was an f.o.b. 
sale, complainant warranted that the potatoes, at the shipping point, 
would be in suitable shipping condition; that is “that the commodity, at 
the time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed upon 
between the parties.” 7 CFR 46.43 (j). It is respondent’s burden to prove, 
by a preponderance of the evidence, a breach of warranty by com- 
plainant and respondent’s damages resulting therefrom. Harry Wolf v. 
Mendelson-Zeller Co., Inc., 34 A.D. 690 (1975). 

Respondent has suumitted the results of a federal inspection dated 
July 2, 1979, which show plainly that the potatoes purchased from com- 
plainant were severely deteriorated when they arrived at respondent’s 
warehouse in Clarksburg, West Virginia on July 1, 1979, one day after 
they were shipped from complainant in Elizabeth City, North Carolina 
on June 30, 1979. However, this would not constitute a breach of com- 
plainant’s suitable shipping condition warranty if, as complainant con- 
tends, the transportation conditions were not normal, since the 
warranty would be inapplicable under such circumstances. Thus, the 
normality of the transportation conditions herein must be determined. 

Complainant contends that respondent’s truck, when it arrived to pick 
up the potatoes on June 30, 1979, was neither refrigerated nor vented. 
Complainant claims that there was an opening at the front of the truck, 
but no vents at the rear. Respondent admits to the absence of a refrigera- 
tion unit, but asserts that the truck was adequately vented. Further, re- 
spondent asserts that the condition of the potatoes upon arrival indi- 
cated that they contained a latent defect, not caused by transportation 
conditions. Respondent claims to have heard that certain potatoes 
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shipped from the Elizabeth City, North Carolina, area in the summer of 
1979 were diseased, and believes the potatoes shipped by complainant 
were among these. 

Complainant’s claim of inadequate ventilation is supported by a nota- 
tion of one of complainant’s employees made on the bill of lading, which 
was signed by the trucker: “The responsibility of this load is yours due to 
the fact that your truck has no unit or vents” (Finding of Fact 6). In addi- 
tion, complainant’s claim that the truck, although it contained an open- 
ing at the front, lacked vents at the rear, is not specifically disputed by 
respondent. Such arrangement would not constitute adequate ventila- 
tion, as it would not bring about the free flow of air through the contents 
of the truck. In the absence of any evidence to the contrary by respond- 
ent, it is our conclusion that the preponderance of the evidence favors 
complainant’s claim that the truck was inadequately ventilated. 

With respect to respondent’s argument that the deteriorated condition 
of the potatoes upon arrival was caused by a latent defect, a disease, and 
not by inadequate ventilation, respondent has presented absolutely no 
proof of this allegation. Moreover, a United States Department of Agri- 
culture publication, “Protecting Perishable Foods During Transport by 
Motor Carrier”, No. 105, of which we take judicial notice, states, at page 
100 thereof, that early-crop potatoes, such as those involved herein, 
“may be shipped satisfactorily if they are ventilated. . . Airflow loading 
patterns should be used to take full advantage of the ventilation.” The 
publication goes on to state, at page 101, that: “[t]hose transporting 
potatoes in unseasonably hot weather should have some method of re- 
frigerating.” According to the National Oceanic and Atmospheric Ad- 
ministration’s publication “Climatological Data”, of which we also take 
judicial notice, the temperature outside the truck during transit was as 
high as 87° (Finding of Fact 10). Upon consideration of the view of the 
United States Department of Agriculture that, in hot weather, refrigera- 
tion or, at the very least, ventilation, is necessary for early-crop potatoes 
shipped by truck, the fact that the outside temperature during transport 
was quite high, and the lack of any evidence in support of respondent’s 
allegation that the potatoes were diseased, it is our conclusion that the 
excessive condition defects exhibited by the potatoes upon their arrival 
at respondent were caused by abnormal transportation conditions, 
rather than by any latent defect. Therefore, the warranty of suitable 
shipping condition was not in effect. Respondent is, thus, liable for the 
contract price of $2,699.38, and its failure to pay this sum to com- 
plainant is a violation of section 2 of the Act for which reparation should 
be awarded, with interest. It follows that respondent’s counterclaim 
must be dismissed. 
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ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,699.38, with interest thereon at 
the rate of thirteen (13) percent per annum from August 1, 1979, until 
paid. 

Respondent’s counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,279) 


CHIQUITA BRANDS, INC. v. VALLEY ONIONS, INC. PACA Docket No. 
2-5551. Decided November 5, 1980. 


F.o.b. sale—Failure to prove breach of contract—Reparation awarded 


Where respondent accepted the cantaloupes and failed to prove damages resulting from 
any breach of contract by complainant, respondent is liable for the full contract 
price of the cantaloupes less monies it has already paid complainant. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $3,112.50, in connection with the shipment 
of a partial truckload of cantaloupes in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed. 

Although the amount involved in the complaint exceeds $3,000.00, 
the parties waived oral hearing and the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20) is therefore applicable. Pursuant to 
such procedure respondent filed an answering statement and com- 
plainant filed a statement in reply. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Chiquita Brands, Inc., is a corporation whose address 
is P.O. Box 414, Montvale, New Jersey. 

2. Respondent, Valley Onions, Inc., is a corporation whose address is 
P.O. Box 2345, McAllen, Texas. At the time of the transaction involved 
herein respondent was licensed under the Act. 

3. On April 9, 1979, complainant sold to respondent 150 jumbo crates 
of size 27 cantaloupes which it had received from Mexico, at a price of 
$20.75 per crate, f.o.b., Hidalgo, Texas, or a total contract price of 
$3,112.50. The cantaloupes were picked up by respondent’s truck at 
complainant’s place of business at 7:45 p.m. on April 9, and unloaded at 
the place of business of La Mantia-Cullum-Collier Co., Inc., in Weslaco, 
Texas, at approximately 8:30 p.m. on the same evening. The cantaloupes 
had been purchased from respondent by La Mantia-Cullum-Collier Co., 
Inc. 

4. On April 11, 1979, at 11:55 a.m., at the place of business of La 
Mantia-Cullum-Collier Co., Inc., in Weslaco, Texas, the cantaloupes were 
federally inspected with the following results in relevant part: 


PRODUCT: Cantaloupes Produce of Mexico. 


BRAND OR 

STAMPING: Valle F. Carrillo Puerto. 

MANIFESTED: 150. 

TYPE AND 

SIZE OF 

CONTAINER: WIB crates. 

SIZE, 

COUNT, RANGE, 

OTHER: 

DEFECTS, 

DECAY, SOFT 

ROT DECAY: Grade defects range from 3 to 11 melons per crate (11 to 40%) 
average 24% including 6% serious damage by wet slip and 1 to 6 
melons (4 to 22%) average 14% decay. 


GRADE: Approximately 75% U.S. Commercial quality 14% decay. 


5. Respondent has made payment to complainant in the amount of 
$999.64. 

6. An informal complaint was filed on May 23, 1979, which was with- 
in 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent maintains that it should not be required to pay com- 
plainant anything in excess of the net proceeds from the resale of the 
subject cantaloupes because of the poor condition of such cantaloupes. 
Since respondent accepted the subject cantaloupes it has the burden of 
proof to establish that complainant breached the contract of sale. The 
Grower-Shipper Potato Co. v. Southwestern Produce Co., 28 A.D. 511 
(1969). Respondent has submitted evidence in the form of a sworn state- 
ment by Mr. H. E. Cullum of La Mantia-Cullum-Collier Co., Inc., that the 
cantaloupes were held in the warehouse of that company between April 
9, and April 11, at a temperature of 38 to 40 degrees. However, we note 
that the federal inspection of the cantaloupes made the morning of April 
11, 1979, at the place of business of La Mantia-Cullum-Collier Co., Inc., 
nowhere states any temperature for the product inspected. Since there 
was no destination specified as to the subject cantaloupes, the warranty 
of suitable shipping condition is not applicable. James Burns & Sons v. 
Dakota Chief Sales, 19 A.D. 110 (1960); Harte McCabe v. Higgins Potato 
Co., 17 A.D. 1022 (1958); and Anonymous, 8 A.D. 1276 (1949). How- 
ever, this would not necessarily preclude us from an inquiry into the fac- 
tual question of whether the cantaloupes were of merchantable quality 
at the time of shipment, assuming sufficient evidence in the record upon 
which to base such a determination. In this case we do not choose to at- 
tempt such a determination due to the fact that, even if respondent 
succeeded in proving a breach of contract on the part of complainant, re- 
spondent has failed to substantiate damages resulting from such breach. 
Respondent shipped 109 cartons of the cantaloupes from Weslco, Texas, 
to a firm in New York where they were sold for net proceeds of $342.44. 
While La Mantia-Cullum-Collier Co., Inc., rendered an accounting as to 
these 109 cartons of cantaloupes, there is no date on the accounting 
showing when the cantaloupes were resold, and there is no accounting 
from the firm that resold the cantaloupes in New York. Just as im- 
portant is the failure of respondent to show any justification for 
shipping distressed merchandise over such a great distance in order to 
effectuate resale. The cantaloupes apparently were inspected in New 
York on April 16, 1979, (there is some question as to the identity of the 
melons inspected in New York since they were mixed in with another lot 
of cantaloupes and what the inspection described as the “Valle Lot” was 
stated to have “grade defects average 1% scars”, in contrast to the aver- 
age 24% grade defects shown by the inspection of the cantaloupes in 
Weslco, Texas) and such inspection disclosed an average of 30% decay. 
In contrast, the 41 crates of cantaloupes retained by La Mantia-Cullum- 
Collier Co., Inc., and resold locally realized close to twice as much in net 
proceeds. Thirty-one crates of such cantaloupes were sold for $21.20 and 
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10 crates were dumped. No dump certificate was furnished even though 
the regulations require a dump certificate if more than 5% of consigned 
merchandise is dumped. See 7 CFR 46.22. We conclude that respondent 
has failed to adequately prove one of the components necessary to a com- 
putation of damages, namely the actual value of the cantaloupes re- 
ceived from complainant. Since respondent accepted the subject canta- 
loupes and has failed to prove damages resulting from any breach by 
complainant, it is liable to complainant for the full contract price of the 
cantaloupes less the $999.64 which it has already paid to complainant, 
or $2,112.86. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $2,112.86, with interest thereon at the rate 
of 13% per annum from June 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,280) 


EASTERN POTATO DEALERS OF MAINE, INC. v. EASTCO POTATO DIS- 
TRIBUTORS, INC. PACA Docket No. 2-5610. Decided November 
5, 1980. 


Failure to prove breach of warranty—Reparation awarded 


Where respondent accepted the potatoes and failed to prove any breach of warranty or 
damages resulting therefrom by complainant, respondent shall pay the full contract 
price. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent in the amount of $8,422.97 in connection with the 
shipment of three truckloads of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties and the respondent was also served with 
a copy of the formal complaint. Respondent filed an answer thereto 
claiming a credit of $2,622.85, and admitting it owed complainant 
$5,800.12 in connection with these transactions. Pursuant to respond- 
ent’s admission of liability of a portion of the amount claimed as dam- 
ages in the complaint, an Order Requiring Payment of Undisputed 
Amount was issued on July 11, 1980, awarding reparation to complain- 
ant in the amount of $5,812.00 in accordance with section 7 (a) of the 
Act (7 U.S.C. 499g (a) ). Respondent’s liability for payment of the dis- 
puted amount was left for subsequent determination in the same man- 
ner and under the same procedure as if no order for the payment of the 
undisputed amount had been issued. 

Although the amount claimed in the formal complaint exceeds $3,000, 
oral hearing was waived, by the parties. Accordingly, the shortened 
method of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such evidence 
was submitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Eastern Potato Dealers of Maine, Inc., is a corpora- 
tion whose address is 2 Kendall Street, P.O. Box 370, Houlton, Maine 
04730. 

2. Respondent, Eastco Potato Distributors, Inc., is a corporation 
whose address is 675 Elton Street, Riverhead, Long Island, New York 
11901. At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. On April 23, 1979, May 7, 1979, and May 9, 1979, in the course of 
interstate commerce, complainant sold three truckloads of potatoes to 
respondent. The April 23, 1979 shipment consisted of 2,313 20-pound 
bags of U.S. No. 1 potatoes at a $1.19 each for a total of $2,752.47. The 
May 7, 1979 shipment consisted of 50 50-pound bags of U.S. No. 1 pota- 
toes at $2.35 each, 600 20-pound bags of U.S. No. 1 potatoes at a $1.03 
each, 3,000 10-pound bags of U.S. No. 1 potatoes at 61¢ each, and 1,000 
5-pound bags of U.S. No. 1 potatoes at 36¢ each, for a total of $2,925.50. 
The May 9, 1979 shipment consisted of 2,250 20-pound bags of U.S. No. 
1 potatoes at $1.22 each for a total price of $2,745.00. The total price for 
all three shipments is $8,422.97. 
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4. Respondent accepted the three shipments of potatoes upon arrival. 
5. Respondent has not paid to complainant any part of the disputed 
amount in connection with these transactions. 
6. The informal complaint was filed on November 20, 1979, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The disputed amount with which we are concerned is $2,622.85. The 
dispute results from respondent’s claim, in effect, that the complainant 
agreed upon their delivery that the April 23, 1979 shipment and the 
May 9, 1979 shipment could be handled on consignment. 

The burden of proving a consignment, and of showing, by a preponder- 
ance of the evidence that it superseded the original sales contracts rests 
upon a respondent as the moving party. R. D. McGinnis Produce v. Pind- 
er’s Prod. Co., 28 Agri. Dec. 249 (1969). In this connection, respondent 
in his answer alleges that, upon arrival, the quality of the potatoes in- 
volved in the two subject shipments were found to be poor and that “Mr. 
Toner [a representative of complainant] verbally told me to do what I 
would have to do to relieve the problem.” Complainant, for its part, has 
not denied the conversation to which respondent refers, nor has it of- 
fered evidence to rebut the statements allegedly made by Mr. Toner, 
however, by bringing this action based upon the sales, we think it clear 
that complainant is, at least inferentially, denying that it agreed to the 
alleged consignment which would have superseded and replaced the sale. 
Furthermore, even if we accept respondent’s statement and give it the 
fullest weight we would be unable to conclude that respondent had sus- 
tained its burden of proving that the contract of sale was changed to one 
of consignment. As we observed in Cherokee Packing v. Dami, 25 Agric. 
Dec. 384, 387 (1966): “It has frequently been held in these proceedings 
under the Act that statements such as ‘Do the best you can with it,’ or 
similar language cannot be construed as authorization to handle a ship- 
ment on consignment for the account of the shipper.” We conclude, 
therefore, that respondent’s acceptance of the two shipments of potatoes 
was pursuant to the contracts of sale and that such acceptance rendered 
it liable to complainant for the total of the contract prices less any prov- 
able damages resulting from any provable breach of warranty by com- 
plainant. The burden of proving both the breach and the damages result- 
ing therefrom, by a preponderance of the evidence, rest upon respond- 
ent. The Grower-Shipper Pot. Co. v. Southw. Pro. Co., 28 Agri. Dec. 511 
(1969). 

As to the quality of the potatoes delivered, respondent has submitted 
no evidence. Nor has respondent submitted any evidence concerning 
damages. Accordingly, we conclude that respondent has failed to sustain 
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its burden of proving a breach of contract on the part of complainant. 
We find, therefore, that respondent’s failure to pay complainant the dis- 
puted amount involved herein is in violation of section 2 of the Act, for 


which reparation in the amount of $2,622.85 should be awarded to com- 
plainant against respondent with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,622.85, with interest thereon at the rate 
of 13% per annum from June 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,281) 


HOWARD MCLEAN Co., INC. v. GOLDEN H PACKING Co. PACA Docket 
No. 2-5595. Decided November 12, 1980. 


Contract, no evidence as to—Dismissal 


Where complainant failed to prove respondent was the purchaser of five truckloads of 
potatoes, respondent is not liable for the purchase price of said potatoes. The com- 
plaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $10,300.60 
against respondent in connection with the shipment of five truckloads of 
seed potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any li- 
ability for the debt alleged by complainant. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and therefore the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
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applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case as is the Department’s re- 
port of investigation. Complainant filed an opening statement. Respond- 
ent did not submit any further evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Howard McLean Co. Inc., is a corporation whose ad- 
dress is Box 428, Scottsbluff, Nebraska 69361. 

2. Respondent, Golden H Packing Co., is an individual proprietorship, 
owned and operated by Thomas Haddad, whose address is P.O. Box 95, 
Edison, California 93220. At all pertinent times, respondent was li- 
censed under the Act. 

3. On March 20, 1979, complainant sold nine truckloads of potatoes 
to be shipped to Golconda Farms, Winnemucca, Nevada. Apparently, a 
person named “Jim Kenoyer” acted as an agent for the purchaser. By let- 
ter dated March 20, 1979, addressed “Haddad Farms Inc., 112 West 
First Street, Winnemucca, Nevada 89445, ATT: Jim Kenoyer,” the com- 
plainant sent the addressee a confirmation of the sale. The confirmation 
was acknowledged by “Haddad Farms, Inc.” through “Jim Kenoyer.” 
Complainant billed Haddad Farms, Inc. for the shipments. By letter 
dated April 6, 1979, Haddad Farms, Inc. notified complainant that it 
had not purchased the potatoes and suggested that the billing should be 
made to “Golconda Farms, P.O. Box 29, Winnemucca, Nevada 89445.” 
On or about April 11, 1979, after receiving this notice from Haddad 
Farms, Inc., complainant billed Golconda Farms. Apparently, complain- 
ant had problems in getting paid for these shipments and although it 
filed an informal complaint against Haddad Farms, Inc., it declined to 
file a formal complaint pursuant to the Act. 

4. THE RED BOOK notes, under Edison, California, the following 
pertinent matters: 


Golden H Packing Co., Shed Rd, PO Box 95 
Tel 366-4000 (ss) 366-5501 Thomas R. 
Haddad 


Haddad Farms Inc., PO Box 5 (see Encino) 
Tel 366-4000 (ss) 366-5501 Tom or 
AG Haddad 


6. On April 4, 1979, complainant negotiated another contract with 
Jim Kenoyer in which it was agreed that complainant would ship, in in- 
terstate commerce, one truckload, 46680# Nebraska Certified Norgold 
Russett, Strain M, seed potatoes, graded Blue Tag, at an agreed price of 
$4.50 per hundredweight, f.o.b. Scottsbluff, Nebraska, and four truck- 
loads, 205000# Nebraska Certified Norgold Russett seed potatoes, grad- 
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ed Blue Tag, at an agreed price of $4.00 per hundredweight, f.o.b. 
Scottsbluff, Nebraska, to be shipped to Golconda Farms, Winnemucca, 
Nevada. Again the identity of the purchaser was not made clear al- 
though complainant assumed that respondent was the purchaser. The 
potatoes were shipped by complainant and received and accepted by 
Golconda Farms. 

7. Complainant billed respondent for the five truckloads of seed pota- 
toes. By letter dated April 13, 1979, respondent notified complainant 
that it had not been the purchaser and that Golconda Farms should be 
invoiced instead. Contrary to the action it had taken with regard to the 
shipments originally billed to Haddad Farms, Inc., and discussed in 
paragraph 3 above, complainant did not bill Golconda Farms for these 
shipments of potatoes. 

8. Jim Kenoyer was an agent of respondent but only with respect to 
overseeing a crop and does not have authority to make purchases. Re- 
spondent’s purchases are made only by purchase order. 

9. An informal complaint was filed on September 11, 1979 which was 
within nine after the cause of action herein accrued. 


CONCLUSIONS 


Complainant urges that respondent was the purchaser of five truck- 
loads of potatoes which are the subject of its claim of damages. Respond- 
ent, to the contrary, argues that the potatoes were purchased by a third 
party, viz Golconda Farms. The only evidence which complainant has 
submitted in support of its position are copies of invoices which it claims 
to have sent to respondent. In reply thereto, the respondent has submit- 
ted copies of an April 13, 1979 letter which it sent to complainant re- 
turning the invoices and suggesting that the potatoes were purchased by 
and should be billed to Golconda Farms, Inc. 

Complainant, as the moving party has the burden of proving the es- 
sential allegations of its complaint, including the existence of a contract, 
the terms thereof, any breach by respondent, and any damages resulting 
from the breach. New York v. Sandler, 32 Agri. Dec. 702, 705 (1973); 
R. L. Peed v. F& G, 32 Agri. Dec. 285, 288 (1973). The only evidence 
which would serve to establish that the respondent was the purchaser of 
the potatoes are the invoices sent out by complainant. However, the re- 
spondent’s timely denial of participation as a party to the transaction in 
its April 13, 1979 letter, counters this evidence. See C. H. Robinson v. 
Coffman Bros., 16 Agri. Dec. 1124, 1127 (1957). We are therefore, com- 
pelled to conclude that the complainant failed to meet its burden of 
proving that the respondent was the purchaser of the five truckloads of 
potatoes. Escobar v. David Hollon Produce, 33 Agri. Dec. 709, 711 
(1974). 
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Other evidence which leads us to this conclusion includes the fact that 
the potatoes were shipped to, received by, and apparently, accepted by 
Golconda Farms. Complainant does not suggest that it attempted to col- 
lect from Golconda Farms and could not. Moreover, complainant does 
not allege nor even suggest that the respondent physically received the 
potatoes. While physical receipt is not crucial to a determination that a 
person is a buyer nevertheless it does serve as some indicia, without con- 
trary evidence, of a lack of participation in a transaction. Complainant’s 
sole contention is that the potatoes were purchased from them by a “Jim 
Kenoyer” who it alleges to be an employee of the respondent. Respond- 
ent denies having “Jim Kenoyer” in its employ although it does admit 
that he was an “agent” but only with respect to “overseeing crops; not 
purchasing.” Moreover, it appears that the complainant filed the same 
type of complaint against another party which complaint is discussed in 
Finding of Fact 3 above. In that instance, even though Mr. Kenoyer 
signed as the “agent” of the third party, the complainant was unwilling 
to press its claim against the third party in the face of that party’s denial 
of financial responsibility or involvement in the contractual arrange- 
ments. 

In view of the above discussion, we are compelled to conclude that the 
complaint should be dismissed. Royal Packing Co. v. Grand Pr. Prod. 
Brokerage, 34 Agric. Dec. 1743, 1747 (1975). 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,282) 


GEORGE TIEFER, INC. v. LAMANTIA BROS. ARRIGO Co., INC. PACA 
Docket No. 2-5488. Decided November 20, 1980. 


Resale, prompt and proper—Dismissal 


Where the truck carrying complainant’s produce broke down in transit, respondent acting 
as a “bailee” for complainant, consented to take the load. Due to the advanced ripe- 
ness of the produce, respondent salvaged the load by reselling it promptly. Respond- 
ent is found to have acted in good faith by doing so. Complainant’s request that re- 
spondent pay the difference between the net proceeds received from the resale, and 
the total invoice price complainant originally paid for the produce, cannot be sus- 
tained. Accordingly, the complaint is dismissed. 
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George S. Whitten, Presiding Officer. 
Roger Madon, Delano, Calif., for complainant. 
Arnold H. Rubin, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $3,889.04 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of one truckload of peaches and nec- 
tarines. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant did not 
file an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, George Tiefer, Inc., is a corporation whose address is 
511 Barry Street, New York, New York. 

2. Respondent, LaMantia Bros. Arrigo Co. Inc., is a corporation 
whose address is 28-30-32-34 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about May 19, 1978, complainant purchased through its 
broker, Bruno Dispoto Company of Delano, California, a truckload of 
peaches and nectarines from 3 shippers in the State of California. The 
peaches and nectarines were purchased f.o.b. for a total cost of 
$10,771.15, which included $138.07 for brokerage. 

4, On or about May 21, 1978, the peaches and nectarines were loaded 
onto an R&F Enterprise truck secured by Sure Way refrigerated Truck 
Transportation Brokers, Inc., of Salinas, California, and shipped billed 
to complainant in Bronx, New York. 
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5. On or about May 30, 1978, Joe Mercurio, the sales manager for re- 
spondent, received a telephone call from Rick Romoff of the truck 
broker (hereinafter referred to as Sure Way) informing him that Sure 
Way was handling a trailer load of nectarines and peaches consigned to 
complainant in Bronx, New York, and that the truck had broken down 
with a resulting delay in transit. Mr. Romoff stated that the load had 
been transferred to another truck that was leaving Davenport, Iowa, 
heading for Chicago and that due to the advanced ripeness of the fruit 
respondent was requested on behalf of Sure Way to handle the nectar- 
ines and peaches for Sure Way’s account. Respondent consented to take 
the load and it arrived at respondent’s place of business at approx- 
imately noon on May 31, 1978. After partial unloading respondent 
noted damage to the fruit caused by decay, bruising, and dehydration, 
and suspended unloading, calling for a federal inspection. The peaches 
and nectarines were federally inspected at respondent’s place of business 
at 12:30 p.m. on May 31, 1978, with the following results in relevant 
part: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: PEACHES in cartons stamped, “Springcrest Peaches, Fed. State 
Insp. 520-884”, and to denote count (72 noted), or NECTARINES 
in cartons stamped, “Arm King Nectarine, Net Wt. 25 lbs.”, and to 
denote count (96 noted), and also stamped with illegible Federal 
State Inspection numbers and each also printed, “Top Shelf, Gian- 
nini Pkg. Corp., Dinnba, Ca.”, or NECTARINES in cartons 
printed, “ITO Brand, ITO Packing Co. Inc., Reedley, California,” 
and stamped “Arm King Nectarine, 25 lbs. Net. Wt.”, and to de- 
note count (96 noted). Cartons also stamped, “Federal State Inspec- 
tion 520-892”, or “518-892,” or PEACHES in cartons printed, 
“Mr. Peach, Wileman Bros. & Elliot Inc., Cutler, California,” and 
stamped, “Springcrest, Fed. State Insp. 519-951,” and to denote 
count (80 and 84 noted). And all cartons also printed, “Produce of 
U.S.A.” Applicant states manifested as 793 cartons Nectarines and 
594 cartons Peaches. 

Condition Of Load: Partly unloaded. Loaded to approximately 4 feet from rear doors, 

on pallets and banded 2 pallets wide, 3 rows lengthwise, 10 and 11 
layers, 6 cartons per layer per pallet. 


Condition Of Pack: Peach lots: Tight in trays; cushion pad between layers. Top Shelf 
Nectarine lot: Well Filled; jumble pack, cushion and pad under lid. 
ITO Nectarine lot: Most cartons well filled; jumble pack, cushion 
pad under lid; some cartons tight in trays cushion between layers. 


Temperature Of Product: Nearest rear doors; top 52°F. Bottom 50°F. In various other 
locations 38° to 49°F. 


Condition: Nectarine lots: Generally firm to ripe, mostly firm ripe. Ground color 
mostly turning yellow, some light green, few yellow. Peach lots: Mostly 
firm ripe, some ripe. Ground color mostly turning yellow, some yellow. Top 
Shelf Nectarine lot: Decay average 2%. Top Shelf Peach lot: Damage by 
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bruising ranges from 2 to 6%, average 4%, including 1% serious damage. 
Decay average 1%. ITO Nectarine lot: Damage by shriveling in most sam- 
ples none, in many 8%, average 3%. Decay in most samples range from 4 to 
12%, in many; none, average 5%. Mr. Peach lot: Damage by bruising range 
from 2 to 8%, average 5%. Decay ranges from 4 to 6%, average 5%. Peach 
lots: Bruising is affecting firm ripe and ripe fruit scattered throughout 
pack and load. ITO and Mr. Peach lots: Decay is Rhizopus Rot mostly 
early, many in advanced stages. 

Inspection and certificate restricted to product in lading upper 5 layers of 
load. 


6. Respondent proceeded to sell the peaches and nectarines on June 1, 
and June 2, realizing gross proceeds of $10,903.00. Respondent remit- 
ted net proceeds in the amount of $6,882.11 to complainant on June 14, 
1978, after deducting $54.00 for government inspection, $165.96 for 
dock handling, $30.02 for cartage, $1,471.91 for commission, and 
freight in the amount of $2,299.00. The freight charge consisted of 
$399.00 which was disbursed to the driver, $1,865.00 in freight which 
was disbursed to Sure Way, and $35.00 for unloading. 

7. Respondent received the subject peaches and nectarines under a 
straight bill of lading showing Sure Way as the shipper and respondent 
as the consignee. The bill of lading noted that the shipment was freight 
“collect”, with a statement on the face of the bill “give driver $399.00, 
Sure Way Truck Brokers $1,900.00”. Documents attached to respond- 
ent’s answer show the driver having been paid on May 31, 1978, and 
Sure Way as paid on June 2, 1978. 

8. An informal complaint was filed on October 11, 1978, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSION 


Complainant brings this action to recover reparation from respondent 
for the difference between the net proceeds received from respondent 
and the total f.o.b. invoice price for which complainant purchased the 
subject peaches and nectarines from the three shippers in California. 
Complainant alleges that respondent should be held liable for such in- 
voice price less the net proceeds already paid, because respondent resold 
the subject nectarines and peaches without the permission of complain- 
ant. We agree with the complainant that the prudent thing for respond- 
ent to have done before accepting the subject peaches and nectarines 
would have been to contact complainant for complainant’s orders rela- 
tive to the load since respondent admits to having knowledge at the out- 
set of complainant’s ownership interest in the peaches and nectarines. 
Such ownership interest obviously had priority to the interest of the car- 
rier who was acting as a bailee relative to the goods. However, such car- 
rier, as a bailee was not entirely without authority to dispose of the 
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goods. Seavey comments that “an agent who is given possession of a 
chattel has not thereby power to bind the principal by a transaction with 
reference to it other than one essential for its protection or the protec- 
tion of others.” See Seavey, Handbook of the Law of Agency, section 65, 
1964. Since the trucking company had authority to act in what was 
clearly an emergency situation in order to preserve the value of perish- 
able goods, and since respondent’s actions relative to the goods were in 
good faith for the purpose of salvaging their value on behalf of complain- 
ant, we find that respondent’s actions relative to the peaches and nectar- 
ines were justified. In addition we note that complainant’s contention 
that respondent should be liable for the original purchase price of the 
peaches and nectarines could on no account be sustained, since respond- 
ent was not a party to the original purchase of the goods. The maximum 
amount for which respondent could be held liable would be the value of 
the peaches and nectarines at the time of their delivery to respondent, 
and the best evidence of such value in the record before us is the resale 
proceeds of the goods which were actually realized by respondent’s 
prompt resale. 

Complainant also contends that respondent should be held liable for 
the freight which it paid to the trucker and to the trucking company 
relative to the subject commodities. However, complainant has failed to 
set forth clearly any legal basis on which respondent would be liable to 
complainant for such freight. If the trucker has breached the transporta- 
tion contract then it is liable to complainant for the full damages result- 
ing from such breach. However, complainant has not alleged that any ac- 
tion has been brought against the trucker, nor indeed that any demand 
has been made upon the trucker. The payment of freight charges by a re- 
ceiving market commission merchant is customary. We find that com- 
plainant has failed to set forth any basis on which respondent should be 
held liable to complainant for the freight. Accordingly, the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 20,283) 


DELAWARE PRODUCE GROWERS, INC. v. MICHAEL BROS., INC. PACA 
Docket No. 2-5550. Decided November 20, 1980. 


Merchantability—Failure to prove breach of warranty of—Reparation 
awarded 


Where respondent accepted the potatoes and failed to prove damages resulting from any 
breach of warranty by complainant, respondent is liable for the full contract price. 


Andrew Y. Stranton, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,137.50 in connection with the 
sale of a truckload of potatoes in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Although the amount claimed as damages exceeds $3,000.00, the 
parties did not request an oral hearing. Therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant attempted to file 
an opening statement and respondent an answering statement, but 
those documents and their enclosures have not been accorded eviden- 
tiary value, as they are not verified. Complainant also filed a statement 
in reply which, since it is verified, has been considered as part of the evi- 
dence. Respondent, in addition, filed a brief. 


FINDINGS OF FACT 


1. Complainant, Delaware Produce Growers, Inc., is a corporation 
whose address is RD #4, Box 127, Dover, Delaware. 

2. Respondent, Michael Bros., Inc., is a corporation whose address is 
38 Harris Ave., Produce Building, Providence, Rhode Island. At the time 
of the transaction alleged herein, respondent was licensed under the Act. 
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3. On approximately July 19, 1979, complainant, by oral contract, 
sold to respondent, in the course of interstate commerce, one truckload 
of potatoes consisting of 400 50 lb. sacks of “Chef potatoes”, 1800 10 lb. 
sacks of U.S. No. 1 white potatoes, and 100 50 lb. sacks of unclassified 
potatoes, for a total contract price of $3,137.50, delivered. The contract 
was negotiated by a broker, Zambito Produce Sales, Philadelphia, Penn- 
sylvania (hereinafter, “Zambito”). On that same day, Zambito issued a 
Brokers Standard Memorandum Of Sale, showing the terms of sale as 
“delivered” and that the potatoes were required to be washed and pre- 
cooled. Neither party objected to the contents of the Brokers Standard 
Memorandum Of Sale. 

4. From 8:30 a.m. to 11:30 a.m. on July 19, 1979, the potatoes in- 
tended for respondent were subjected to a federal-state inspection at 
Dover, Delaware. The inspection revealed a product temperature rang- 
ing from 70° to 72°, and that the potatoes had no soft rot. 

5. From 4:05 p.m. to 8:05 p.m. on July 19, 1979, the potatoes at issue 
were precooled at Dover, Delaware, by Shippers Precooling Service, 
Headquarters: Hastings, Florida. The work report issued by Shippers 
Precooling Service states that the pulp temperature in the potatoes was, 
before cooling, 74°, and, afterwards, 57°. 

6. On July 19, 1979, at 8:30 p.m., the truck left Dover, Delaware, and 
arrived at respondent’s place of business in Providence, Rhode Island, at 
3:45 a.m. on July 20, 1979. The bill of lading, signed by respondent’s Ike 
Michael Jr., indicates that temperature controls were set at 45° during 
transit. The potatoes were accepted by respondent upon arrival and un- 
loaded into respondent’s store. 

7. Respondent obtained a federal inspection on July 21, 1979 at 12:15 
p.m., and an inspection report was prepared, which reads as follows, in 
pertinent part: 


SHIPPER: Unknown 


WHERE: INSPECTED applicant’s store 


Products Inspected: ROUND WHITE POTATOES in vent view paper bags branded 
“By Field Brand, U.S. No. 1, Net wt. 10 lbs. Delaware” or branded “Chef's Net wt 50 lbs, 
Large Delaware”. 
APPLICANT STATES: 1800-10 lbs 

400-50 lbs 


Temperature of Product: Range 53 to 72°F. 





DELAWARE PRODUCE GROWERS, INC. 1505 
Cite as 39 A.D. 1503 


Condition: Each Lot — Mostly firm. 10 lb lot — Soft rot ranges 7 to 38%, average 24% 
soft rot. 50 /b lot — Soft rot ranges 7 to 32% in most samples, none in some, average 
14% soft rot. 


Each lot — Soft rot is Slimy Soft Rot in various stages. 


8. Respondent has, to date, failed to pay to complainant any part of 
the contract price of $3,137.50, which amount complainant claims to be 
due and owing. 

9. A formal complaint was filed on November 20, 1979, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that it shipped a truckload of potatoes to respond- 
ent, in the course of interstate commerce, which conformed to the terms 
of their contract, and that respondent received and accepted it but has 
failed to pay the contract price of $3,137.50. Respondent admits accept- 
ing the potatoes, but asserts that they were in extremely poor condition 
upon arrival and, as a result, much of the load had to be dumped. 

Having accepted the potatoes, respondent became liable for the agreed 
upon purchase price, less any damages due to complainant’s breach of 
warranty. The Garin Company v. Gelman Commission Co., 32 A.D. 223 
(1973). Respondent bears the burden of proving such breach by a prepon- 
derance of evidence. 

Respondent has not alleged the existance of any express warranty. 
Since this was a delivered sale, as is evident from the broker’s memo- 
randum of sale, to which the parties made no objection (Finding of Fact 
3), the only warranty which could have applied was that the potatoes 
were of merchantable quality at the time of delivery. Santucci Produce 
v. Joseph Boyko, 16 A.D. 1061 (1957); Uniform Commercial Code 
2-314. The sole evidence in the record which could conceivably support 
a finding that the potatoes were unmerchantable at the time of delivery, 
3:45 a.m. on July 20, 1979, consists of the results of the federal inspec- 
tion of July 21, 1979, which took place at 12:15 p.m. (Finding of Fact 7). 
However, the inspection results do not constitute strong evidence in 
favor of a conclusion of unmerchantable quality. Although the descrip- 
tion of the potatoes inspected appears to conform to the potatoes 
shipped by complainant, doubt is cast on the identity of the potatoes by 
the fact that, according to the inspection report, the potatoes were not 
contained in a truck at the time of inspection, but had been unloaded in- 
to respondent’s store. See Better Taters Inc. v. Haddad & Sons Broker- 
age, 34 A.D. 1943 (1975). Even if we assume the potatoes inspected to be 
the same as those shipped, the severe deterioration and high product 
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temperature revealed by the inspection could well be accounted for by 
the potatoes having been kept, for approximately 32 hours, during the 
middle of the summer, in a room which the evidence does not reveal was 
cooled in any fashion. The likelihood that the poor condition of the pota- 
toes was caused by factors arising after, rather than prior to delivery, is 
further indicated by the finding of no soft rot by the shipping point in- 
spection (Finding of Fact 4), the fact that the potatoes were precooled 
prior to shipment, which brought the pulp temperature down from 74° 
to 57° (Finding of Fact 5), and the notation in the bill of lading, signed 
by respondent’s representative, that the truck in which the potatoes 
were shipped had temperature controls set at 45° (Finding of Fact 6). On 
the basis of the entire record, we conclude that respondent has failed to 
sustain its burden of proving a breach of warranty by complainant. 

In the absence of any breach of warranty by complainant, respondent 
was obligated to pay complainant the entire contract price of $3,137.50 
for the truckload of potatoes it received and accepted. Respondent's fail- 
ure to pay such sum is a violation of section 2 of the Act, for which rep- 
aration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 


complainant, as reparation, $3,137.50, with interest thereon at the rate 
of 13 percent per annum from August 1, 1979, until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,284) 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION CO., INC. and 
GREEN VALLEY ONION CO., INC. v. DENNIS PRODUCE SALES, INC. 
and/or NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA 
Docket Nos. 2-5405 and 2-5409. Decided December 4, 1980. 


Broker, failure to perform duties—Respondent ratified contract with 

broker—Breach of contract, failure to deliver—Market value, as listed in 

Market News Service—Damages, failure to ship onions—Reparation 
awarded 


Where complainant Green Valley ordered four truckloads of onions from respondent Den- 
nis Produce. Respondent Dennis Produce shipped one truckload which complainant 
received and accepted. Respondent Dennis Produce failed to ship the other three 
truckloads. Complainant is liable for the full price of the truckload accepted, less 
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damages resulting from respondent Dennis Produce’s failure to deliver the other 
three truckloads. The complaint against the broker, North American Produce Dis- 
tributors, Inc., is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
LeRoy Gudgeon, Northfield, Ill., for respondent North American. 
Respondent Dennis Produce, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), in which two proceedings have been joined be- 
cause they both deal essentially with the same parties and transactions. 
In the first case (PACA Docket No. 2-5405), complainant filed a timely 
complaint, seeking a reparation award against respondent in the amount 
of $3,300.00 in connection with a shipment of onions in interstate com- 
merce. In the second case (PACA Docket No. 2-5409), complainant filed 
a timely complaint against either respondent, in the alternative, in the 
amount of $2,450.00, in connection with alleged contracts to ship three 
loads of onions in interstate commerce. 

In each of the two proceedings, a copy of the Report of Investigation 
prepared by the Department was served upon each of the parties. In 
PACA Docket No. 2-5405, a copy of the formal complaint was served 
upon respondent, who filed an answer thereto, admitting liability, but 
claiming that payment was justifiably withheld in the nature of a set- 
off. The amount by which the complaint exceeded the claimed set-off, 
$850.00, was awarded to complainant against respondent by means of 
an Order Requiring Payment Of Undisputed Amount issued by the De- 
partment on August 3, 1979. In PACA Docket No. 2-5409, the com- 
plaint was served upon respondents, who filed answers thereto, denying 
liability. 

Since the amount claimed as damages in the joined proceedings, ex- 
cluding the $850.00 awarded in the August 3, 1979, Order Requiring 
Payment Of Undisputed Amount, does not exceed $3,000.00, the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. In order to facilitate the handling of these two 
cases, they were joined, with Green Valley Onion Co., Inc. being con- 
sidered the complainant, and Dennis Produce Sales, Inc. and North 
American Produce Distributors, Inc., the respondents. With respect to 
the submission of evidence, the complaint of Dennis Produce Sales, Inc. 
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was considered a counterclaim, and the answer of Green Valley Onion 
Co., Inc., a reply to such counterclaim. Pursuant to the shortened proce- 
dure, complainant, Green Valley Onion Co., Inc., also filed an opening 
statement, respondents, Dennis Produce Sales Inc. and North American 
Produce Distributors, Inc., filed answering statements, and complainant 
filed a statement in reply. Respondent Dennis Produce Sales, Inc. filed a 
document entitled “Statement in Reply” but which was, in actuality, a 
brief. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Onion Co., Inc., is a corporation, whose 
address is P.O. Box 97, Pine Island, New York. At the time of the trans- 
action forming the basis of the counterclaim of respondent Dennis Pro- 
duce Sales, Inc., complainant was licensed under the Act. 

2. Respondent, Dennis Produce Sales, Inc. (hereinafter “Dennis Pro- 
duce”), is a corporation whose address is P.O. Box 442, Lamont, Cali- 
fornia. At the time of the transactions alleged in the complaint, Dennis 
Produce was licensed under the Act. 

3. Respondent, North American Produce Distributors, Inc. (herein- 
after, “North American”), is a corporation whose address is P.O. Box 
175, Salinas, California. At the time of the transactions alleged in the 
complaint herein, North American was licensed under the Act. 

4. On approximately August 3, 1978, Burt Lowy, a salesman for the 
broker, North American, booked four truckloads of yellow prepack U.S. 
#1 onions for sale from Dennis Produce to complainant at a price of 
$4.00 net f.o.b. per 50 pound bag, to be shipped to complainant in New 
Hampton, New York, delivered as to grade. At the time it booked the 
four loads of onions, North American was not authorized by Dennis Pro- 
duce to arrange for the sale of these onions to complainant. Dennis Pro- 
duce eventually authorized the sale of one of the four loads. 

5. On August 4, 1978, Dennis Produce shipped one truckload of yel- 
low prepack onions to complainant, in the course of interstate com- 
merce, which was received and accepted, without protest, by complain- 
ant. There is no dispute that $3,300.00 is owed to Dennis Produce by 
complainant for this truckload. 

6. On August 4, 1978, complainant sent to North American, at 5:05 
p.m., Eastern Standard Time, and to Dennis Produce, at 5:09 p.m. East- 
ern Standard Time, the following telegram: 


CONFIRMING TELEPHONE PURCHASE OF 8-3 WITH MR BURT 
NORTH AMERICAN PRODUCE FOR 4 TRAILER LOADS 800 OR MORE 
EACH 50 POUNDS YELLOW PREPACKED ONIONS FROM DENNIS 
PRODUCE SALES INC LAMONT CALIFORNIA. ALL 4 LOADS $4.00 NET 
FOB AS TO PRICE ALL 4 LOADS GRADE US #1 DELIVERED NEW 
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HAMPTON NEW YORK TO BE SHIPPED 8-4 OR AS SOON AS POS- 
SIBLE. ALL 4 LOADS PRICE PROTECTED AGAINST MARKET DECLINE 
TO DATE OF ARRIVAL. 


A mailgram confirming the telegram to North American was issued on 
August 4, 1978, and mailgrams confirming the telegram to Dennis Pro- 
duce were issued on September 12, 1978, and July 23, 1979. 

7. On August 10, 1978, complainant sent to Dennis Produce and 
North American the following telegram, which was confirmed by mail- 
gram that same day: 


IN REFERENCE TO TELEGRAM 8/3/78 CONFIRMING ORDER OF 4 
LOADS OF ONIONS FROM DENNIS PRODUCE SALES INC LAMONT CA. 
BURT LOWY OF NORTH AMERICAN PRODUCE DISTRIBUTORS AD- 
VISED SHIPMENT HAS NOT BEEN MADE ON 3 OF THE 4 LOADS. UN- 
LESS WE ARE ADVISED OF SHIPPING ON ALL 3 LOADS BY 3 
O’CLOCK PM EASTERN DAYLIGHT TIME TODAY 8/10/78 WE ARE 
BUYING AGAINST YOUR ACCOUNT AND HOLDING YOU FOR DAM- 
AGES DUE TO FAILURE TO DELIVER IN ACCORDANCE WITH CON- 
TRACT SPECIFICATIONS 


8. On approximately August 10, 1978, North American advised com- 
plainant, by telephone, that three of the four truckloads booked on 
August 3, 1978, were not going to be shipped, as Dennis Produce had de- 
cided to cancel all future bookings with complainant. Dennis Produce 
also notified complainant on August 10, 1978, by telegram, that it had 
no responsibility to ship anything to complainant, as no orders had been 
confirmed. 

9. On August 10, 1978, complainant purchased from Joe Phillips, 
Inc., Fresno, California (hereinafter “Joe Phillips”), three truckloads of 
onions at $5.00 per bag, f.o.b. However, due to condition problems, the 
price was reduced, with the consent of Joe Phillips, to $2.75 per bag, 
f.o.b. for one truckload, and $3.50 per bag, f.o.b. for another. The third 
truckload was rejected by complainant and sent back to Joe Phillips, 
who accepted the rejection. 

10. An informal complaint was filed on September 18, 1978, which 
was within nine months from the time the alleged cause of action ac- 
crued. A formal complaint was eventually filed on March 19, 1979. 

11. On August 3, 1979, an Order Requiring Payment Of Undisputed 
Amount was issued, and later amended pursuant to an order dated Sep- 
tember 25, 1979, directing complainant to pay to Dennis Produce 
$850.00 with interest, leaving for later determination the $2,450.00 
claimed by complainant and by Dennis Produce in its counterclaim. 
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CONCLUSIONS 


Complainant admits, in its statement in reply (originally its answer in 
PACA Docket No. 2-5405), that it received and accepted without protest 
from Dennis Produce one truckload of onions, shipped pursuant to a con- 
tract of sale entered into on August 3, 1978, with an agreed purchase 
price of $3,300.00. However, complainant claims that it has rightfully 
withheld this sum due to the failure of Dennis Produce to ship three ad- 
ditional truckloads of onions, each truckload consisting of at least 800 
sacks, at $4.00 per sack, f.o.b., delivered as to grade, which complainant 
alleges were also purchased pursuant to contracts of sale with Dennis 
Produce on August 3, 1978. Complainant claims that, as a result of such 
failure, it was forced to purchase replacement onions from Joe Phillips 
at $5.00 per sack, f.o.b., and, thus, suffered a loss of $2,450.00. Com- 
plainant contends that if it is concluded that the refusal of Dennis Pro- 
duce to ship the three truckloads of onions was not wrongful, North 
American should be held liable for the $2,450.00 due to its failure to 
properly carry out its broker’s duties by negotiating valid and binding 
contracts for the three truckloads. Both Dennis Produce and North 
American deny that any firm contracts of sale ever came into being for 
the three disputed truckloads, and assert that Dennis Produce, there- 
fore, acted lawfully in cancelling the shipment of such truckloads. Den- 
nis Produce further asserts that complainant’s refusal to pay for the one 
truckload, which it admittedly received and accepted without protest, 
was not justified, and that complainant, accordingly, is liable to it for 
the contract price of $3,330.00. Although complainant has claimed only 
$2,450.00 in its complaint, it has withhold the entire $3,300.00 pur- 
chase price for the one truckload that it admittedly received and accept- 
ed. Therefore, the $850.00 difference has been awarded to Dennis Pro- 
duce pursuant to an Order Requiring Payment Of Undisputed Amount 
dated August 3, 1979 (Finding of Fact 11). 

With respect to the $2,450.00 remaining in dispute, we must first re- 
solve the issue of whether the three loads of onions which were not 
shipped were subject to contracts of sale between Dennis Produce and 
complainant, as complainant alleges. Dennis Produce contends that it 
only agreed to sell one truckload of onions to complainant on August 3, 
1978, and any agreements had by complainant regarding the three other 
truckloads allegedly sold on that date were with North American, the 
broker, and not authorized by Dennis Produce. In its answer, North 
American admits that all four truckloads were “booked” with complain- 
ant, but asserts that such action constituted only an intention to con- 
tract, as Dennis Produce had not made any firm commitment, at that 
time, to sell them to complainant. North American asserts that it law- 
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fully cancelled the prospective sales relating to three of the four truck- 
loads of onions upon the refusal of Dennis Produce to continue to do 
business with complainant. 

North American has provided no evidence that, within the produce in- 
dustry, its procedure in booking the onions with complainant for Dennis 
Produce would be considered to represent merely an intention to con- 
tract by Dennis Produce. To the contrary, we believe that when a broker 
claims to be booking a load on behalf of a seller, without indicating that 
the formation of a contract will be contingent on the seller’s later au- 
thorization, the buyer can reasonably assume that the seller has already 
given his authorization, and that the buyer’s assent will result in a bind- 
ing contract. Therefore, in representing to complainant that contracts 
existed for the sale of all four truckloads of onions by Dennis Produce 
when, in actuality, Dennis Produce had not agreed to enter into such 
contracts, North American failed to properly perform its duty as a brok- 
er, in violation of section 2 of the Act. Victor Fruit Growers, Inc. v. E. M. 
Hall, 17 A.D. 394 (1958). However, North American has incurred no lia- 
bility to complainant as the result of its improper actions herein, as the 
evidence is clear that Dennis Produce ratified the purported contracts. 

The concept of ratification is explained in Warren A. Seavey, Hand- 
book of the Law of the Agency, 1964, section 32, as follows, in pertinent 
part: 


[A] person who consents that another should act on his behalf, can acquire 
rights and be subjected to liability by the other’s conduct, with the further 
idea that the consent might come after such act has been done by the other 
and with much the same effect as if it had been given before the act was done. 


Therefore, if the actions of North American, claiming to be on behalf of 
Dennis Produce, in entering into contracts with complainant to purchase 
the three disputed loads of onions, were consented to by Dennis Produce 
after such actions occurred, then Dennis Produce will be considered to 
have ratified such contracts. The contracts will then be binding on Den- 
nis Produce, even though North American might originally have lacked 
the authority to make them. 

On August 4, 1978, complainant sent to both respondents a telegram 
to confirm its understanding that, through its dealings with North 
American on August 3, 1978, it has purchased from Dennis Produce a to- 
tal of four truckloads of onions (Finding of Fact 6). Although North 
American admits receiving the telegram on approximately August 5, 
1978, Dennis Produce states that it did not receive it until September 
12, 1978, long after the transaction occurred. However, complainant has 
submitted a copy of a mailgram confirming that the telegram which it 
claims to have sent to Dennis Produce on August 4, 1978, was sent at 
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5:09 p.m. on that date (Finding of Fact 6). This is very persuasive evi- 
dence that Dennis Produce was notified on August 4, 1978, that com- 
plainant considered binding contracts to be in effect concerning com- 
plainant’s purchase of all four truckloads of onions at issue from Dennis 
Produce, and in the absence of any additional evidence to the contrary, 
we accept it as determinative. Upon receipt of the telegram, Dennis Pro- 
duce was obligated to immediately communicate a protest to complain- 
ant if it wished to avoid being bound by the assertions made therein. 
However, Dennis Produce made no objection until August 10, 1978 
(Finding of Fact 8). The lack of timely protest by Dennis Produce consti- 
tuted a consent to the actions of North American in entering into con- 
tracts with complainant on behalf of Dennis Produce. Therefore, Dennis 
Produced ratified the actions of North American. See Woodrow Johns 
Co. v. John C. Moritz Company and/or William R. Harsen, 19 A.D. 537 
(1960). 

Dennis Produce admits that it did not ship three of the four truckloads 
of onions which, as we have determined, it sold to complainant on Au- 
gust 3, 1978. The measure of damages for non-delivery by the seller is 
the difference between the contract price and the market value of the 
commodity at the time the buyer learned of the breach, which may in- 
clude the price paid by the buyer for a cover purchase, plus incidental 
and consequential damages, less expenses saved due to the seller’s 
breach. See Feldman Brothers Produce Co. Inc. v. A. Pellegrino & Sons, 
32 A.D. 1845 (1973); Uniform Commercial Code (hereinafter, “U.C.C.”) 
2-712, 713. In this case, complainant made a cover purchase of three 
truckloads from Joe Phillips to replace the three truckloads which Den- 
nis Produce had failed to ship. Although the contract price on all three 
loads was $5.00 per sack, f.o.b., the prices were adjusted downward on 
two loads to $2.75 per sack and $3.50 per sack, and the third load was re- 
jected by complainant, with the mutual agreement of complainant and 
Joe Phillips. (Finding of Fact 9). Complainant argues that its damages 
should be based on a cover price of $5.00 per sack. However, there is no 
evidence that the substitute loads were of similar weight, size, and qual- 
ity as the undelivered loads; that no similar load was available for pur- 
chase; or that market conditions had changed in the interim. Warehouse 
Market Prod. Co. v. Eastern Marketing Service, Inc., 26 A.D. 905 (1967). 
Further, paragraph 2 of the Official Comments to section 2-712 of the 
U.C.C. states that the “definition of ‘cover’. . . envisages. . . goods not 
identical with those involved but commercially useable as reasonable 
substitutes under the circumstances of the particular case.” Due to the 
poor condition of the three truckloads of onions purchased from Joe 
Phillips on their arrival at complainant’s, we do not consider these truck- 
loads to be “reasonable substitutes” for the onions which Dennis Produce 
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failed to deliver. Therefore, we will ignore complainant’s cover pur- 
chases in our determination of complainant’s damages. Instead, we will 
deduct from the contract price the market value for the onions that 
should have been shipped by Dennis Produce, as listed in the Market 
News Service Reports, at the place of tender, and at the time complain- 
ant learned of the breach. The place for tender on these f.o.b. sales is the 
place where the onions were turned over to the carrier, the place of busi- 
ness of Dennis Produce, Lamont, California. Complainant learned of the 
breach on approximately August 10, 1978, as indicated by its August 10, 
1978, telegram to Dennis Produce (Finding of Fact 7). The Market News 
Service Reports contains no listings for the commodity involved, pre- 
pack onions, at Lamont, California, on August 10, 1978. However, list- 
ings are available at Bakersfield, California, on August 9, 1978, which 
listings will serve as a reasonable substitute, as is permitted under sec- 
tion 2-723(2) of the U.C.C. The shipping point price shown, of which we 
take judicial notice, is $4.50 per sack, with a few at $5.00 per sack. Util- 
izing the $4.50 per sack figure, the market price for three truckloads of 
onions, consisting of 800 sacks per truckload, at the place for tender and 
at the time complainant learned of the breach, was $3,600.00 for each 
truckload, or $10,800.00 for all three. Deducting from this sum the con- 
tract price of $4.00 per sack, or $9,600.00 for the three truckloads, 
leaves $1,200.00. There is no evidence of incidental and consequential 
damages, nor expenses saved in consequence of the seller’s breach. Thus, 
complainant’s damages for the failure of Dennis Produce to ship the 
three truckloads of onions are $1,200.00, 

Complainant has not paid Dennis Produce $2,450.00 in connection 
with the truckload which it admittedly received and accepted. There- 
fore, complainant owes Dennis Produce $2,450.00 less $1,200.00, or 
$1,250.00, and its failure to pay this sum is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this order, Green Valley 
Onion Co., Inc. shall pay to Dennis Produce Sales, Inc., as reparation, 
$1,250.00, with interest thereon at the rate of thirteen (13) percent per 
annum from September 1, 1978, until paid. 

The complaint against North American Produce Distributors, Inc. is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 20,285) 


PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACKING, 
Inc. PACA Docket No. 2-5516. Decided December 4, 1980. 


Order requiring posting of bond 


Complainant, being a Canadian corporation, is ordered to post the appropriate bond within 
30 days from service of this order. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a, et seq.), a timely complaint was 
filed in which the Canadian complainant sought to recover $5,407.56 
from respondent in connection with a transaction, in foreign commerce, 
involving one carload of Extra Fancy apples. Respondent, a resident of 
the United States, filed a timely answer in which, along with denying 
any liability towards complainant, it counterclaimed, in connection with 
the same transaction, for $14,994.00 which it claims complainant still 
owes to it. 

On July 11, 1980, we issued a Notice to Show Cause requiring the 
Canadian complainant to show cause why its complaint should not be 
dismissed due to its failure to post a bond as required by section 6(e) of 
the Act, 7 U.S.C. 499f (e). 

Section 6 (e) of the Act provides as follows: 


In case a complaint is made by a nonresident of the United States, the complainant shall 
be required before any formal action is taken on his complaint, to furnish a bond in 
double the amount of the claim conditioned upon the payment of costs, including a rea- 
sonable attorney’s fee for the respondent if the respondent shall prevail, and any repara- 
tion award that may be issued by the Secretary of Agriculture against the complainant 
on any counter claim by respondent: Provided, That the Secretary shall have authority 
to waive the furnishing of a bond by the complainant who is a resident of a country 
which permits the filing of a complaint by a resident of the United States without the 
furnishing of a bond. 


In the Notice to Show Cause, we noted that complainant is a Canadian 
corporation and is not a resident of the United States and is not licensed 
pursuant to the Act while the respondent is a Washington corporation 
which is licensed. We further noted that section 6 (e) places a burden 
upon non-resident complainants who file complaints against resident li- 
censees, to wit: “to furnish a bond in double the amount of the claim.” 
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The purpose of section 6 (e) seems clear: non-resident complainants 
who seek the benefit of the Act subject themselves also to the Secretary’s 
jurisdiction and must, since the Secretary lacks enforcement power over 
them, and the respondent would find it difficult to collect an award, 
prove their ability to satisfy reparation awards or awards for fees and 
expenses by the posting of a bond. 

The provision was enacted as part of the original legislation in 1930 
(46 Stat. 534) and was amended in 1924 (48 Stat. 586, 587) and 1937 (50 
Stat. 728). It is clear that the legislative intent, in enactment of this sec- 
tion, was to protect resident licensees against abusive process by non- 
residents. 72 Cong. Rec. 8551 (1930). While originally the bond was 
merely to be conditioned upon payment of a respondent’s costs, in 1937, 
section 6 (e) was amended to provide that the bond was also to be condi- 
tioned upon payment of any reparation award which might result from a 
respondent’s counterclaim. H.Rep. No. 951, 75th Cong., 1st Sess. (1937) 
3. The legislative history of the section also makes it clear that the 
failure of a non-resident to post such a bond denies the Secretary juris- 
diction to hear its formal complaint. H.Rep. No. 489, 73d Cong., 2d Sess. 
(1934) 3. Since the record does not reflect that complainant had posted 
such a bond, and in view of the fact that such a matter is jurisdictional, 
although respondent did not plead the failure of complainant to post a 
bond as a defense, we raised the issue sua sponte and issued the Notice to 
Show Cause. 

The Notice to Show Cause required the complainant to show cause 
why its complaint should not be denied because of its failure to post a 
bond. Its response was to note that a Canadian law (to wit: the Agricul- 
tural Products Standards Act of Canada) which is alleged to be similar to 
the Act, and, in particular, section 28 of the Canadian law as adminis- 
tered by the Canadian Board of Arbitration, waives the bonding require- 
ment for residents of the United States. Therefore, without specifically 
stating so, the complainant pleads the proviso of section 6 (e), which 
gives the Secretary authority to reciprocate the waiver of bonds required 
of non-resident complainants by the law of other countries. 

We reviewed the complainant’s response with interest. However, a 
close review of the status of the Canadian law reflects that, as a conse- 
quence of a Canadian court’s decision, the forum established in Canada, 
which is comparable to this forum, is inoperative. This information was 
received from Mr. Kenneth Hunter, Chairman, Canadian Board of 
Arbitration, who is also the source cited by complainant for the informa- 
tion that citizens of the United States are not required to post a bond. 
Mr. Hunter, additionally, related that he believed that legislation, now 
pending before the Canadian Parliament, would cure the defect found by 
the Canadian court and permit the Board to once again function. 
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We find, therefore, that the current status of the Canadian law fails to 
satisfy the requirement of reciprocity mandated by section 6 (e) of the 
Act. Complainant is, therefore, required to post the appropriate bond 
within 30 days from service of this order. Failure to post such a bond 
will result in dismissal of the complaint. 


(No. 20,286) 


A. M. HEATH, d/b/a HEATH FARMS, v. J. C. VALENTI Co., INC., and/or 
FRANK S. SCHEIBLE, d/b/a SCHEIBLE BROKERAGE CO. PACA Dock- 
et No. 2-5532. Decided December 4, 1980. 


Failure to pay agreed purchase price—Reparation awarded 


Where respondent Scheible, acting as respondent’s broker, issued a memorandum of sale 
quoting June 12, 1979, prices, when the actual contract between complainant and 
respondent was quoted for June 11, 1979, prices. Respondent Valenti is liable to 
complainant for the agreed purchase prices of June 11, 1979. Since no allegations 
were made and no evidence submitted that respondent Scheible breached his duties 
as a broker, the complaint against him is dismissed. 


Diane Langton, Presiding Officer. 
Complainant, prose. 
L. Robert Frank, Tampa, Fla., for respondent J. C. Valenti Co., Inc. 
Vincent Lloyd, Fort Pierce, Fla., for respondent Scheible. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities, Act 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents for the amount of $4,725.00. The transactions in 
question involved the sale of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondents were served with a 
copy of the complaint. Respondents filed separate answers thereto, 
denying liability to the complainant. 

Although the amount of damages alleged in the complaint exceeds 
$3,000.00, the parties did not request an oral hearing. Therefore, the 
parties were given an opportunity to submit any additional evidence in 





A.M. HEATH 1517 
Cite as 39 A.D. 1516 


accordance with the shortened procedure, as provided in the Rules of 
Practice (7 CFR 47.20). However, none of the parties chose to submit 
further evidence. 


FINDINGS OF FACT 


1. Complainant, A.M. Heath is an individual, doing business as 
Heath Farms, whose address is 1503 Mathis Ferry Road, Mt. Pleasant, 
South Carolina 29464. 

2. Respondent, J. C. Valenti Co., Inc., is a corporation whose address 
is Box 11128, Tampa, Florida 33680. At the time of the transactions in 
dispute, respondent Valenti was licensed under the Act. 

3. Respondent, Frank S. Scheible is an individual, doing business as 
Scheible Brokerage Co., whose address is Post Office 1794, Fort Pierce, 
Florida 33450. At the time of the transactions in dispute, respondent 
Scheible was licensed under the Act. 

4. During the period June 11, 1979 through June 22, 1979, in the 
course of interstate commerce, complainant sold to respondent Valenti 
by an oral contract negotiated by Frank S. Scheible, the following list of 
produce F.O.B. 


Invoice Date Broker’s Memo 
Shipped Description Price Price 
June 11, 1979 1300 ECR Large $ 8.00 $ 7.00 
Tomatoes 
June 12, 1979 1350 ECR Large $ 7.00 $ 7.00 
Tomatoes 


June 18, 1979 1350 ECR Medium $ 5.00 $ 5.00 


June 22, 1979 333 HC Small $ 2.50 $ 2.50 
Tomatoes 

and 117 ECR Small $ 3.50 $ 3.50 
Tomatoes 

1123 1250 ECR Medium $ 5.00 $ 5.00 
Tomatoes 


5. On Monday June 11, 1979, Pat Brent, an employee of complainant, 
gave respondent Scheible the following tomato quotations: 


Extra Large$ 9.00 
Large$ 8.00 
Medium $ 6.00 
Small$ 4.00 


6. On Tuesday, June 12, 1979, Pat Brent acting once again on behalf 


of complainant’s firm, gave respondent Scheible the following tomato 
price quotations: 
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Extra Large$ 8.00 
Large$ 7.00 
Medium $ 5.00 
Small$ 4.00 


Joey Posnick, Vice President of the M & S Tomato Company, was pres- 
ent on June 12, 1979, during Pat Brent’s price quotations to respondent 
Scheible. 

7. Respondent Scheible also negotiated additional sales transactions 
between complainant and respondent Valenti during the period June 12, 
1979, through June 14, 1979, other than those transactions in dispute 
herein. The pertinent data delineating those additional transactions is as 
follows: 


Invoice Date 
No. Shipped Description Price 


1059 6/12/79 1300 Medium $ 5.00 
Tomatoes 


1060 6/12/79 1350 Medium $ 5.00 
Tomatoes 


1061 6/13/79 1300 Small $ 4.00 
Tomatoes 


1062 6/13/79 1296 Large $ 7.00 
Tomatoes 


1063 6/14/79 650 Extra Large $ 8.00 
Tomatoes 
750 Large Tomatoes $ 7.00 


8. On or about June 11, 12, 18, and 22, 1979, complainant shipped 
the kind, quality, grade and size of the commodity called for in each re- 
spective contract of sale, and in the manner agreed upon to respondent, 
Valenti in Tampa, Florida. 

9. Upon arrival of the tomatoes at contract destination, respondent 
Valenti accepted the commodities without complaint. 

10. Respondent Valenti has paid complainant $36,292.00, for the to- 
matoes so accepted. 

11. A formal complaint was filed on November 15, 1979, which was 
within 9 months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The only issue in dispute in the case herein concerns the amount of 
purchase price that was agreed to by the parties when respondent Valen- 
ti agreed to buy tomatoes from complainant on the dates in question. 
The evidence is clear that the transactions were negotiated by respond- 
ent Scheible acting as a broker for the buyer. Respondent Scheible acted 
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as only a broker negotiating the terms of the contract between complain- 
ant and respondent Valenti. As no allegations were made and no evi- 
dence was submitted that respondent Scheible breached its brokerage 
duties, respondent Scheible is not liable to complainant. 

The contracts were oral, and the terms were finalized by respondent 
Scheible and Pat Brent of complainant firm. As is required by law, re- 
spondent Scheible confirmed each of the contracts by a broker’s memo- 
randum of sale. While written documentation is not necessarily conclu- 
sive evidence of the contract terms, written documentation is certainly 
convincing proof of the terms. See C. S. Mayes & Son, 1814 Dkt. No., p. 
992 (1935), Gerber & Caplan, 692 Dkt. No., p. 108 (1933). In the case be- 
fore us, as regards the transactions reflected by invoice number 1039, 
1092, 1122, and 1123, which produce was shipped, respectively, on June 
12, 1979, June 18, 1979 and June 22, 1979, we find the broker’s 
memorandum of sale to be the most convincing proof of the terms of the 
contracts. 

Respondent Scheible also submitted evidence of additional transac- 
tions which occurred between complainant and respondent Valenti dur- 
ing the period June 12, 1979, through June 14, 1979 (see Finding of 
Fact No. 7). While each transaction stands alone separate from all other 
transactions, these transactions, as set out in Finding of Fact No. 7, sup- 
port the presumption that the price for the days in question concerning 
the specific size of tomato in question could possibly be similar to the 
same buyer. 

However, as concerns the transaction invoiced by number 1034 
shipped on June 11, 1979, we find sufficiently conflicting evidence to 
under cut the credibility of the purchase price as it is stated in the 
broker’s memorandum of sale. The broker, respondent Scheible, ad- 
mitted that in a conversation with Pat Brent on June 11, 1979. Mr. 
Brent orally “quoted large tomatoes as selling for $8.00.” In explanation 
of this admission, respondent Scheible states that generally, parties he 
deals with set the prices for each week of business on Tuesday. There- 
fore, respondent Scheible argues that the price which was established on 
Tuesday by complainant should be the price that controls the transac- 
tions occurring during that week, including those transactions that were 
consummated on Monday. In addition, respondent Scheible, contends 
that complainant invoiced other buyers the Tuesday prices for Monday 
shipments for the week of June 11, 1979, and therefore, respondent 
should be treated in the same manner as complainant’s other customers 
under similar circumstances. 

We cannot agree with respondent Scheible’s analysis. Each separate 
contract must be construed in light of terms of agreement between the 
specific contracting parties. It is conceivable that on the same day differ- 
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ent buyers may agree to varying prices for the same produce. Further- 
more, as respondent Scheible has admitted to an oral quotation by com- 
plainant of $8.00 for large tomatoes on June 11, 1979, the evidence 
must reflect that admission. 

Therefore, we find that respondent Valenti has violated section 2 of 
the Act for which reparation should be awarded. The price for the 1300 
ECR large tomatoes sold on June 11, 1979, is found to be $8.00 per car- 
ton not $7.00 per carton. Therefore, respondent Valenti must pay com- 
plainant $1,300.00, as reparation. 

With respect to the additional amount of $3,425.00 claimed in the 
complaint for the other transactions, we find that this amount is not due 
and owing complainant. 


ORDER 


The complaint against respondent Scheible is dismissed. 

Within (30) days from the date of this order, respondent Valenti shall 
pay to complainant, as reparation, $1,300.00 with interest thereon at 
the rate of 13 percent per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,287) 


HALF MOON FRUIT & PRODUCE COMPANY v. V. F. LANASA, INC. PACA 
Docket No. 2-5559. Decided December 4, 1980. 


F.o.b. sale—Suitable shipping condition, partially established—Partial 
breach of warranty—Reparation awarded, less damages 


In a f.o.b. transaction, respondent accepted two loads of honeydew melons. As to the 
first load, respondent failed to prove any breach of warranty by complainant with 
respect to suitable shipping condition. As to the second load, complainant failed to 
load the melons in suitable shipping condition which is a breach of warranty by com- 
plainant. Accordingly, respondent is liable for the full invoice price of the first load, 
and the market price value of the second load, less damages as a result of complain- 
ant’s breach. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInery, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $12,675.40 in connection with transactions in inter- 
state commerce involving two rail shipments of honeydew melons from 
California to Virginia. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto admitting some liability to com- 
plainant, but only to the extent of $4,385.80. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00 the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in section 47.20 of the PACA Rules of Practice 
(7 CFR 47.20) is applicable. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. The parties were given an oppor- 
tunity to submit further evidence in the form of sworn statements, and 
to file briefs. Both parties filed additional evidentiary statements, and 
complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P. O. Box 1388, 
Woodland, California. 

2. Respondent is a corporation whose address is 317 Hull Street, Rich- 
mond, Virginia. At the time of the transactions alleged herein the re- 
spondent was licensed under the Act. 

3. Pursuant to oral contracts negotiated between Mr. Donald Giovan- 
netti, vice president of complainant, and Mr. Anthony Lanasa, president 
of respondent, complainaut loaded and shipped from California loading 
points to respondent in Richmond, two cars of honeydew melons. The 
first car, SPFE 456372, containing 1,620 packages jumbo 5 and 330 
packages standard 6 melons left Yolo, California on or about September 
8, 1979. The second car, SPFE 454335 containing 2,112 packages stand- 
ard 6 melons left Yolo, California on or about September 15, 1979. 

4. The first car, SPFE 456372, arrived in Richmond on September 20, 
1979 and was received and accepted by respondent. At 1:35 p.m. on that 
date it received official USDA inspection at respondent’s warehouse 
with results reported as follows: 
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Condition of Equipment: Temperature controls in operation. 


Products Inspected: HONEY DEW MELONS in cartons printed, “Melo-Glow Melons, 
Half Moon Fruit and Produce Co., Yolo, California marked to denote count.” 


applicant states: 1900 ctns. 


Condition of Load: Through, on pallets, crosswise, lengthwise load. 2 to 3 rows. 10 lay- 
ers. Load dividing doors locked in place next to door A end of car. Strapped. 


Condition of Pack: Tight. 
Temperature of Product: At doorways: 52°F. bottom; 50°F. top. 


Condition: Hard to ripe and firm, many ripe and firm, ground color light cream to 
cream. In most cartons none many 1 to 2 melons per carton average 10% soft. In 
most cartons none, many 1 melon per carton average 8% damage by bruising mostly 
affecting ripe and firm melons, Average 6% damage by dark brown surface dis- 
coloration. In most cartons no decay, some 1 melon per carton average 4% decay 
mainly Rhizopus Soft Rot in various stages. 

Remarks: Inspection and certificate restricted to the upper 2 layer cartons between 
doors and B end of car. 


5. The second car, SPFE 454335, arrived in Richmond on September 
27, 1979 and was received and accepted by respondent. At 2:50 p.m. on 
that date it received official USDA inspection at respondent’s warehouse 
with results reported as follows: 


Condition of Equipment: Temperature controls in operation. 


Products Inspected: HONEYDEW MELONS in cartons printed, “Melo-Glow Half Moon 
Fruit and Produce Co., Yolo, California, marked 6 count.” 


applicant states: 2112 cartons. 


Condition of Load: Through, on pallets, crosswise, lengthwise load. 6 rows. 11 layers. 
Load dividing doors locked in place next to door A end of car, strapped. (see re- 
marks) 


Condition of Pack: Tight. 

Temperature of Product: At doorways: 52°F. bottom; 50°F. top. 

Condition: Hard to ripe and firm, mostly firm. Ground color light cream to cream. In 
most cartons none, some 1 melon per carton average 3% soft melons. Average 3% 
damage by bruising. In most cartons none, many 1 melon per carton average 5% 


damage by dark brown surface discoloration. In most cartons no decay, many 1 mel- 
on per carton average 5%, Rhizopus Soft Rot in various stages. 


Remarks: Inspection and Certificate restricted to product in cartons of the upper 2 lay- 
ers between doors and B end of car. 


6. The record produced by the temperature recording device on car 
456372 shows an initial temperature in excess of 80°F., cooling down to 
51°F. in approximately 3 hours, and further dropping to 47°F. at the 
end of the first day. This 47°F. remained constant for the following 11 
days. 

7. The record produced by the temperature recording device on car 
454335 shows an initial temperature of approximately 79°F. dropping 
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to 61°F. in approximately eight hours, and to 58°F. at the end of the 
first day, thereafter a waivering pattern around 55°F. and then, during 
the last half of the second day, the beginning of an upward bulge reach- 
ing 76°F. on the third day and not returning to 55°F. until the middle of 
the third day, then gradually dropping to 50°F. by the middle of the fol- 
lowing day, and remaining at around that temperature for the re- 
mainder of the trip. 

8. On or about September 7, 1979, complainant invoiced respondent 
in the amount of $6,425.00 for car no. 456372; and on or about Septem- 
ber 15, 1979, complainant invoiced respondent in the amount of 
$6,250.40 for car no. 454335. 

9. Atan unknown time and date in October 1979 Mr. Giovannetti and 
Mr. Lanasa held a telephone conversation or conversations during which 
Mr. Lanasa declined to pay the f.o.b. invoice amounts. 

10. On January 21, 1980, complainant filed a formal complaint to 
initiate this proceeding, within nine months of the accrual of its alleged 
cause of action. 

11. On or about February 21, 1980, with its answer respondent 
tendered two checks in the amounts of $2,523.47 and $1,862.33 repre- 
senting undisputed amounts due for the two cars. These have now been 
collected by complainant. 


CONCLUSIONS 


Complainant maintains that these were straight f.o.b. sales. The an- 
swer executed by Mr. Lanasa does not exactly deny this. He stated that 
“(w]e did not agree on F.O.B. price,” and “I would try to sell them,” and 
“we did not wish to accept any rail cars because of the problems, delays 
and collecting claims.” Also in a subsequent statement Mr. Lanasa 
stated that in the month of September 1979, “I personally negotiated 
with Mr. Don Giovannetti to ship me two cars of honeydews. Neither of 
these cars were FOB sales; no confirmation of sales were made and no 
definite FOB sales agreement.” In complainant’s concluding statement it 
reaffirmed that the sales were negotiated as f.o.b. contracts. 

These two transactions must have been either sales or consignments. 
Complainant maintains that they were outright sales. The vague lan- 
guage used by respondent does not clearly establish a consignment. See, 
recently Relan Produce Farms v. Rushton & Co., 38 A.D. 1636 (1979). 
We must conclude that complainant is correct, and that both cars were 
sold to respondent at the f.o.b. prices shown on complainant’s invoices. 
Having accepted the cars respondent is liable for the full invoice price of 
each unless it can prove breach of contract and damages. G & S Produce 
Co. v. Schnuck Distributing Co., 34 A.D. 1604 (1975). 
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Neither party alleged that the contracts called for the product to meet 
any U.S. grade standards. Thus we conclude that these were “no grade” 
contracts under which the product shipped would have to conform to no 
standard beyond that of merchantability as required by section 2-314 of 
the Uniform Commercial Code. B & K v. Romney, 32 A.D. 959, 961 
(1973). The destination inspection reports show a total of 24% condition 
defects in the contents of car 456372 and 16% defects in car 454335. Be- 
cause of the extent of these defects we conclude that neither car con- 
tained a merchantable product when inspected at destination; i.e., neith- 
er car made good arrival. 

The unsatisfactory arrival condition of the melons on each car, as evi- 
denced by the destination inspection reports, would warrant an infer- 
ence that the product on each car was not in suitable shipping condition 
when loaded; provided that transportation was normal. But complainant 
maintains that the transportation was not normal. Mr. Giovannetti’s af- 
fidavits are to the effect that he anticipated eighth morning arrival in 
Richmond based on his past experience. Also, both he and Mr. Lanasa re- 
ceived correspondence from the Southern Pacific Transportation Com- 
pany stating that normal transit time for both of these cars would have 
been nine days. However, Mr. Lanasa maintains that he had warned Mr. 
Giovannitti in advance that the transit time to be expected from Cali- 
fornia to Richmond was actually 11 to 14 days. His sworn statements to 
this effect are not seriously disputed by the complainant. His prediction 
proved to be correct; both cars required 12 days transit time. We con- 
clude that, in the context of these contracts, normal transit time was 11 
to 14 days as stated initially by Mr. Lamasa, not the more optimistic 
eight or nine days expected by the shipper. The nine days transit over 
four railroads, explicated by the Southern Pacific representative is 
probably an ideal one — assuming no missed connections or other mis- 
haps. We conclude that complainant was aware that normal transit 
would require 11 days or more, and that it had a duty to load a product 
that would make good arrival at the end of this protracted transconti- 
nental journey. PACA Regulations — 7 CFR-46.43 (i) and (j). 

However, the temperature recording tape for car no. 454335 shows 
other transit problems. As noted above, cooling was erratic for the first 
four and one half days, always above 50°F. and at one point reaching 
76°F. This cannot be attributed to a failure to precool as respondent 
maintains, but indicates something of a more serious nature, probably a 
defect in the mechanical refrigeration system. In any event, we believe it 
is serious enough to void any implied warranty of suitable shipping 
condition. We conclude that transportation was abnormal for car no. 
454335, and that no warranty of suitable shipping condition applies. Re- 
spondent, not being able to assert any breach of warranty by complain- 
ant is liable for the full invoice amount of $6,250.40 for that car. 
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The same is not true of car No. 456372. The tape for that car, after the 
initial cool down, shows a uniform 47°F. for the entire transit. Since 
transportation service and conditions were normal the unsatisfactory ar- 
rival condition of this car must be attributed to complainant’s failure to 
load a product in suitable shipping condition. We conclude that com- 
plainant is in breach of its implied warranty in that respect. 

For that car respondent is liable for the contract price (invoice 
amount) less its damages, measured as the difference at the time and 
place of acceptance between the value of the goods and the value they 
would have had if they had been as warranted. U.C.C. § 2-714. Re- 
spondent maintains that “we acted as fast and the best way we could in 
selling these cars.” Since this is not disputed by complainant, we con- 
clude that there was a prompt and proper resale of the product which 
may be used to establish its value at the time and place of acceptance. 
According to respondent’s statement of account it sold the 6’s melons at 
an average price of $3.20 and the 5’s melons at an average price of $3.58. 
We conclude that this was the actual value of the product in Richmond 
on or about the date of arrival. 

The value of the same product if it had made good arrival can be ascer- 
tained from the state-federal wholesale fruit and vegetable reports — of 
which we take official notice. The nearest market to Richmond having 
this service is Jessup, Maryland. Sales reported in that market on 
September 20, 1979 show 5’s California honeydews at an average price 
of $6.25 and 6’s melons at $6.00. Thus we conclude that respondent’s 
damages amount to the difference between those figures and its average 
resale prices; viz.: $2.80 a package on the 6’s and $2.67 on the 5’s 
melons. For 330 and 1,620 packages, respectively, this amounts to total 
damages of $5,249.40. Subtracting damages from the invoice amount of 
$6,425.00 leave a net balance due of $1,175.60. 

Respondent owes complainant $6,250.40 for car No. 454335 plus 
$1,175.60 for car 456372 less the $4,385.80 already paid on this ac- 
‘count, for a net balance now due of $3,040.20. Respondent’s failure to 
pay this amount to complainant constitutes a violation of section 2 of 
the Act for which reparation must be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant the amount of $3,040.60 with interest thereon at the rate 
of 13 percent per annum from November 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,288) 


FRUDDEN PRODUCE, INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5571. Decided December 12, 1980. 


Failure to pay in full—Reparation awarded—Counterclaim—Non-perish- 
able agricultural commodity—Lack of jurisdiction 


Where respondent failed to pay the full invoice price with respect to four loads of toma- 
toes, respondent is liable the full invoice price, less monies already paid. Re- 
spondent’s counterclaim alleged it sold complainant 516 pallets which it set off 
against the payment due complainant. Respondent failed to show the pallet transac- 
tion had any relationship to a perishable agricultural commodity, therefore, the 
counterclaim must be dismissed for lack of proof that the matter was within juris- 
diction of the Act. 


Diane Langton, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for an amount of $10,006.50. The transactions in 
question involve the sale of tomatoes, a perishable agricultural com- 
modity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for an amount of $1,548.00. 
However, respondent did admit owing complainant an undisputed 
amount. Therefore, respondent paid complainant by cashiers check an 
amount of $6,000.00, leaving a balance remaining in dispute of 
$4,006.50. 

Although the amount of damages alleged in the complaint exceeds 
$3,000, the parties did not request an oral hearing. Therefore, the par- 
ties were given an opportunity to submit any additional evidence in ac- 
cordance with the shortened procedure, as provided in the Rules of Prac- 
tice (7 CFR 47.20). Complainant submitted an opening statement, to 
which respondent submitted an answering statement. Neither party 
chose to submit a brief. 
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FINDINGS OF FACT 


1. Complainant, Frudden Produce, Inc., is a corporation whose ad- 
dress is Box 12, King City, California 93930. 

2. Respondent is a partnership composed of Emeterio Vega, Sr., 
Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene Vega and Horace 
Vega, doing business as E. Vega & Sons Produce, whose address is 909 
West 2nd Street, Mercedes, Texas 78570. At the time of the transactions 
in dispute, respondent was licensed under the Act. 

3. During the period August 1, 1979, to August 23, 1979, in the 
course of interstate commerce complainant by oral contract, negotiated 
by Art Villarreall of Adobe Produce Distributors, sold to respondent the 
following amounts of tomatoes at the following prices: 

(a) On August 1, 1979, 1020 cartons of tomatoes at $2.00; 925 car- 
tons of tomatoes at $1.50; and 1 Therma-gard Instrument at $20 for a 
total of $3,447.50. 

(b) On August 16, 1979, 1945 cartons of tomatoes at $3.00 and 1 
Therma-gard Instrument at $20 for a total amount of $5,855.00. 

(c) On August 23, 1979, 1408 cartons of tomatoes at $3.50; 20 pal- 
lets at $6.00; and 1 Therma-gard Instrument at $20 for a total amount of 
$5,068.00. 

(d) On August 21, 1979, 960 cartons of tomatoes at $3.50; 448 car- 
tons of tomatoes at $2.50; 20 pallets at $6; and 1 Therma-gard Instru- 
ment at $20 for a total amount of $4,620.00. 

4. The sales delineated in paragraph 3 above were confirmed in the 
following manner: 

(a) The August 1, 1979 sales was confirmed by the broker’s 
memorandum of sale dated August 2, 1979 referencing file No. A-198. 
Complainant’s invoice dated August 1, 1979, referenced its file number 
as 79-145 and listed the car as PFE-459358. 

(b) The August 16, 1979 sale was confirmed by the broker’s 
memorandum of sale dated August 16, 1979, referencing file No. 
A-221. Complainant’s invoice dated August 16, 1979, referenced its file 
No. 79-354 and listing the car as PFE-457088. 

(c) The August 23, 1979 sale was confirmed by the broker’s 
memorandum of sale dated August 23, 1979, referencing file No. 
A-233. Complainant’s invoice dated August 23, 1979, referenced its file 
No. 79-406 and listed the truck as being Florida number D-59217. 

(d) The August 21, 1979 sale was confirmed by the broker’s 
memorandum of sale dated August 21, 1979, referencing file No. 
A-229. Complainant’s invoice dated August 21, 1979, referenced its file 
No. 79-385 and listed the truck as being Texas number Z-20980. 

5. Complainant shipped the tomatoes from California to respondent 
in Mercedes, Texas on the dates of sale listed in paragraph three herein. 
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Upon arrival, the tomatoes were accepted by respondent without com- 
plaint. 

6. Respondent paid complainant for the August 23, 1979, transaction 
to an amount of $4,716.00. 

7. Respondent has paid complainant for the August 21, 1979, transac- 
tion to an amount of $4,268.00. 

8. Respondent tendered complainant a check dated December 7, 
1979, numbered 11099 made out for an amount of $7,749.50. Attached 
thereto was a statement that this check replaced check number 11032 
and that it was full payment for invoices numbered 406, 385, 145, 354, 
201. Complainant returned this check to respondent uncashed. 

9. Respondent sold to complainant 516 pallets at $3 each for a total 
amount of $1,548.00. 

10. A formal complaint was filed on January 14, 1980, which was 
within nine months after the cause of action, alleged herein, accrued. 

11. While the submission of evidence was in progress in this proceed- 


ing, respondent paid complainant, as an undisputed amount $6,000. 


CONCLUSION 


Complainant alleges that respondent accepted four loads of tomatoes 
without complaint, but has not paid the full purchase price for the loads. 
In its answer respondent alleges it made full payment for the transac- 
tions occurring on August 23, 1979, and August 21, 1979, by tendering 
checks numbered 10755 and 10858 respectfully. However, both these 
checks are $352.00 less than the price as computed on the broker’s 
memorandums of sale and complainant’s invoices. Respondent submits 
no evidence as to its assertion why respondent believes that full pay- 
ment has been made for these transactions. Therefore, respondent failed 
in its burden of proof and complainant, as a result, is due total payment 
of both transaction invoices, of which $704.00 remains due. 

In its answer respondent does not deny owing the total invoice price 
for both the August 1, 1979 transaction and the August 16, 1979 trans- 
action. In fact, respondent admits mailing a check numbered 11099 
made out for a total of $7,749.50 in payment for invoices numbered 
79-145 for $3,447.50 and invoice numbered 79-354 for a total amount 
of $5,855, which reflect the August 1 and the August 16, 1979 transac- 
tions. However, respondent states in its answer that it set off $1,548.00 
for 516 pallets which it sold to complainant for $3.00 per pallet. 

An answer may contain a counterclaim or setoff, provided the subject 
matter of the counterclaim or setoff is within the jurisdiction of the 
Perishable Agricultural Commodities Act. Frank Kenworthy Company 
v. D. L. Piazza Company, 16 A.D. 844 (1957). However, the Secretary of 
Agriculture is without jurisdiction under the Perishable Agricultural 
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Act te consider a counterclaim which does not involve a perishable agri- 
cultural commodity. Quincy Prod. Co., Inc. v. Stewart Produce Com- 
pany, 20 A.D. 681 (1961). The setoff respondent alleged in its answer 
due it from complainant concerned a pallet transaction. Respondent 
made no showing that this pallet transaction had any relationship to a 
perishable agricultural commodity. Therefore, respondent’s counter- 
claim must be dismissed for lack of proof that the matter was within the 
jurisdiction of the Act. 

In conclusion, complainant alleged in its complaint $10,006.50 re- 
maining due for the four transactions. During the proceeding, respond- 
ent paid, as an undisputed amount, $6,000.00 to complainant, leaving a 
balance alleged remaining due of $4,006.50. Respondent has violated 
section 2 of the Act for which reparation should be awarded. 


ORDER 


The complainant is hereby granted to the amount of $4,006.50. 

The counterclaim is hereby dismissed. 

Therefore, within thirty (30) days from the date of this order, respond- 
ent shall pay complainant, as reparation, the sum of $4,006.50, with 
interest thereon at the rate of 13 percent per annum from September 1, 
1979, until paid. 


Copies of this order shall be served upon the parties. 


(No. 20,289) 


KING SALAD AVOCADO Co., INC. v. MONARCH PRODUCE, INC., and/or TEX- 
AS PRE-PAK, INC. d/b/a DIAMOND PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-5503. Decided December 15, 1980. 


Proof of guarantor, not established—Dismissal 


Where complainant failed to prove respondent Monarch Produce was a guarantor of the 
debts of Diamond Produce, the complaint against respondent Monarch Produce is 
dismissed. 


Default 


Where respondent Tex Pre-Pak, Inc. failed to file an answer to the complaint, it has ad- 
mitted the facts alleged in the complaint. Respondent shall pay complainant repara- 
tion with interest. 
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Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Chris Butler, Houston, Tex., for respondent Monarch Produce, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondents in the amount of $2,829.00 in connection with a transaction 
involving four shipments of avocados in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Copies of the formal complaint were 
served upon respondents. Respondent, Monarch Produce, Inc. filed an 
answer denying liability to complainant. Respondent, Texas Pre-Pak, 
failed to file an answer and, therefore, is in default. 

Since the amount involved herein is less than $3,000, the issues were 
submitted in accordance with the'shortened method of procedure pro- 
vided for in section 47.20 of the Rules of Practice (7 CFR 47.20). Pursu- 
ant to such procedure, the parties were given the opportunity to submit 


additional evidence in the form of verified statements, which respond- 
ent did. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, King Salad Avocado Co., Inc., is a corporation whose 
address is P.O. Box 35, Vista, California. 

2. Respondent, Monarch Produce, Inc., is a corporation whose address 
is 3167 Produce Row, Houston, Texas. 

3. Respondent, Texas Pre-Pak, Inc., doing business as Diamond Pro- 
duce Distributors, is a corporation whose address is 3167 Produce Row, 
Houston, Texas. 

4, Respondents Monarch Produce, Inc. and Texas Pre-Pak were li- 
censed under the Act at the time of the transactions involved herein. 

5. During the period September 9, 1978 through September 30, 1978, 
complainant sold to respondent Texas Pre-Pak, Inc., four shipments of 
avocados for the total price of $2,829.00. Complainant shipped these 
commodities from loading points in California to Houston, Texas. Re- 
spondent Texas Pre-Pak accepted these commodities on arrival. 

6. The contract between complainant and respondent Texas Pre-Pak, 
Inc. was negotiated by Del Ray Brokers, Inc. Broker’s memoranda of sale 
were prepared for the four shipments involved in this dispute. The 
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memoranda indicated that the produce was sold to Diamond Produce Co. 

but did not indicate that any third party guaranteed payment for the 

avocados in the event that Dizmond Produce Co. defaulted. 

7. Complainant invoiced Monarch Produce Co. for these shipments. 
The invoices did not indicate that Monarch Produce Co. was the 
guarantor for Diamond Produce Co. 

8. An informal complaint was filed on March 6, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


With regard to the alleged transactions between the complainant and 
respondent Texas Pre-Pak, Inc., as respondent failed to file an answer to 
the complaint served on it, it has admitted the facts alleged in the com- 
plaint pertaining to it. 7 CFR 47.8 (c). Therefore the facts alleged in the 
formal complaint pertaining to Texas Pre-Pak are hereby adopted as the 
findings of fact of this Order. On the basis of these facts we conclude 
that Texas Pre-Pak, by its failure to pay complainant for the 4 ship- 
ments of avocados, has committed a violation of section 2 of the Act (7 
U.S.C. 499b) for which reparation in the amount of $2,829.00, plus 
interest, should be awarded. 

There remains, therefore, only one issue to be resolved, i.e., complain- 
ant’s allegation that respondent Monarch Produce, Inc. guaranteed the 
debts incurred by respondent Texas Pre-Pak which are the subject of this 
proceeding. The burden of proving the existence of the guaranty is on 
the complainant. Idaho Farmway, Inc. v. M. Toplitzky & Co., 18 Agric. 
Dec. 39 (1959). It can be met, for example, by showing notations reflect- 
ing a guaranty agreement on a broker’s memorandum of sale or on a 
complainant’s invoice. Points West Produce Distributors v. A. J. Camp 
Inc. and/or Stan Brown d/b/a B.J.B., 36 Agric. Dec. 1762 (1977). An in- 
voice alone would not represent a contract as it is a self serving docu- 
ment. David Goldsamt v. Joseph Schepps, 20 Agric. Dec. 383 (1961). 
However, it may be considered as evidence of a contract when the exist- 
ence of the contract is in dispute if no objection was made by a recipient. 
Under these circumstances, however, the invoice must set forth com- 
plete terms of sale. Geo. W. Haxton & Son v. Adler, 19 Agric. Dec. 218 
(1960). 

In this case, the complainant offered the broker’s memoranda of sale 
and its invoices as proof of its allegations against the respondents. How- 
ever, the broker’s memoranda of sale are silent on the question of a 
guaranty by Monarch Produce. Moreover, although the complainant’s in- 
voices are addressed to respondent Monarch Produce, there is no indica- 
tion on them that Monarch is a guarantor. Since the invoices are self 
serving documents, they must set forth the terms of the contract com- 
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pletely. Inasmuch as they do not address the guaranty question at all, 
the invoices cannot be said to have set forth the contract terms as al- 
leged by complainant. Therefore, they cannot be considered as evidence 
of a guaranty by Monarch Produce and complainant cannot be said to 
have satisfied its burden of proof. 

Even assuming arguendo that the addressing of the invoice to Mon- 
arch is sufficient to prove a guaranty, respondent Monarch Produce, on 
October 5, 1978, notified complainant that it did not consider itself re- 
sponsible for the debts of Diamond Produce. Thus it must be considered 
to have promptly objected to the invoices. Since it made a prompt objec- 
tion to them, we cannot consider the invoices as sufficient to prove that 
Monarch Produce agreed to guarantee the payment of Diamond Produce 
for the shipments in dispute here. 

As complainant has failed to sustain its burden of proof as to the ques- 
tion of whether Monarch Produce was a guarantor of the debts of Dia- 
mond Produce incurred in association with the shipment of avocados in 
dispute here, the complaint as it pertains to Monarch Produce must be 
dismissed. 


ORDER 


The complaint against Monarch Produce, Inc. is hereby dismissed. 


Within 30 days from the date of this order, respondent Texas Pre-Pak, 
Inc. shall pay to complainant as reparation the sum of $2,829.00 with 
interest thereon at the rate of 13 percent per annum from October 1, 
1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,290) 


MUTUAL VEGETABLE SALES v. MENDELSON-ZELLER Co., INc. PACA 
Docket No. 2-5552. Decided December 19, 1980. 


F.o.b. contract—Abnormal transportation conditions, deterioration while 
in transit—Rejection, untimely—Reparation awarded 


In an f.o.b. transaction where respondent purchased a shipment of lettuce from complain- 
ant, it is found due to abnormal transportation conditions and respondent’s untime- 
ly rejection of the lettuce, respondent is liable to complainant the full contract price 
of the lettuce. 


Diane Langton, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $2,612.00. The transaction in 
question involves the sale of lettuce, a perishable agricultural commod- 
ity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

As the amount of damages alleged in the complaint did not exceed 
$3,000, the parties were given an opportunity to submit any additional 
evidence in accordance with the shortened procedure, as provided in the 
Rules of Practice (7 CFR 47.20). Complainant submitted an opening 
statement and respondent submitted an answering statement. Neither 
party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation whose ad- 
dress is P.O. Box 1996, Salinas, California 93902. 

2. Respondent, Mendelson-Zeller Co., Inc. is a corporation whose ad- 
dress is 450 Sansone Street, San Francisco, California 94111. At the 
time of transaction in dispute, respondent was licensed under the Act. 

3. On September 11, 1979, in the course of interstate commerce, com- 
plainant by oral contract sold to respondent 640 cartons of two-dozen 
size Iceburg Head Lettuce at $3.50 per carton f.o.b., plus 55 cents per 
carton vacuum cooling. Shipment was to be made on Masland Carpet 
Truck, to be supplied by respondent. 

4. Shipment was to be made on September 11, 1979, from Growers 
Vacuum Cooling Company, Salinas, California to respondent’s various 
consignees in Mobile, Alabama. Dunham Brokerage Company of Mobile, 
Alabama negotiated the consignee arrangements for respondent. 

5. Respondent’s representative, Pete Ferry, was to inspect the lot 
from which the shipment was to be made, prior to loading. 

6. Respondent’s representative, Pete Ferry, inspected the lot of let- 
tuce prior to the lettuce being loaded. However, respondent’s representa- 
tive was not present at the time the lettuce was loaded on the truck. 

7. On the evening of September 12, 1979, hurricane Frederic struck 
the Mobile, Alabama area and caused damage to property, in the vicinity 
including the telephone and electrical services. Electrical and telephonic 
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services were not restored in some areas for days, weeks or one month. 
During this time frame, the Agricultural Marketing Service office was 
not staffed at all times, and all unnecessary travel in the area was re- 
stricted by governing authorities. 

8. On Saturday, September 15, 1979, respondent’s receiver in Mobile, 
Alabama received the truckload of lettuce. 

9. On Monday, September 17, 1979, Dunham Brokerage Company at- 
tempted to reach an inspector so that application could be made for an 
inspection of the truckload of lettuce. 

10. A Ryan thermometer was placed in the truckload of lettuce at the 
time of shipment and registered between 39 to 42°F. during shipment. 

11. On September 19, 1979, Robert L. Frye, the officer in charge at 
the USDA Agricultural Marketing Service in Mobile, Alabama, received 
at his home a request for an inspection on the load of lettuce, which re- 
quest was made by Dunham Brokerage Company by phone. 

12. On September 19, 1979, an inspection was performed on the load 
of lettuce at 3 o’clock p.m. The inspection data was recorded on inspec- 
tion certificate numbered D 130100. The following inspection data, in 
pertinent part, is reproduced below: 


Temperature 
of Product: Near rear of load: Top 42°F. Bottom 44° F. 


Condition: Heads or portions of heads not affected by decay are fresh and crisp. 
Wrapper Leaves: No decay these leaves only. Head Leaves: Decay 2 to 20 
heads per carton, average 41% Bacterial Soft Rot and/or Gray Mold Rot 
affecting 1 to 6 leaves to entire head. 


13. On September 19, 1979, respondent notified complainant that the 
produce so inspected was not of the quality that was originally ordered. 

14. On September 21, 1979, inspector Robert L. Frye certified that 
338 cartons of Iceburg type lettuce originating from complainant were 
found to possess no commercial value at that time. The temperature was 
noted as being 48°. These items were recorded on a dumping certificate 
numbered 42582. Complainant was notified on Friday, September 21, 
1979, that these 338 cartons had been dumped. 

15. On or avout October 2, 1979, complainant received the inspection 
certificate numbered D 130100, the pertinent Ryan Recording Tape, the 
Dump Certificate numbered 42582 and respondent’s accounting on the 
load of lettuce showing a loss of $2,575.40. 

16. Respondent remitted a check in the amount of $36.60 to com- 
plainant, which respondent intended to be full payment of the truckload 
of lettuce. This check was rejected by complainant and it was returned to 
respondent. 





MUTUAL VEGETABLE SALES 1535 
Cite as 39 A.D. 1532 
17. A formal complaint was filed on January 8, 1980, which was 
within 9 months after the cause of action, alleged herein, accrued. 


CONCLUSION 


Respondent alleges that it properly rejected the load of lettuce shipped 
by complainant, due to abnormal deterioration. However, while the let- 
tuce arrived at destination on September 15, 1979, the load was not in- 
spected until September 19, 1979, whereupon respondent contends it 
properly rejected the lettuce based upon the inspection report. Respond- 
ent states that its delay in receiving an inspection on the load was caused 
by an act of nature, more specifically, the arrival of hurricane Frederic 
to the Mobile, Alabama area (See Finding of Fact No. 7). 

According to 7 CFR 46.2 (bb) a buyer will be found to reject without 
reasonable cause if the buyer refuses to accept the produce load within a 
“reasonable time” without legal justification. As concerns fresh fruit and 
vegetables that are shipped by truck, such “reasonable time” is. . . “not 
to exceed 8 hours after the receiver or a responsible representative is 
given notice of arrival and the produce is made accessible for inspection” 
(7 CFR 46.2 (cc) (2) ). More specifically, the regulations address the topic 
of adverse weather conditions, in relation to inspections and rejections, 
as follows: 


If, within the applicable period, the receiver cannot make a thorough inspec- 
tion due to adverse weather conditions or applies for but cannot obtain Feder- 
al inspection before the the end of this period, and so notifies the consignor 
within the applicable period, the period shall be extended until weather con- 
ditions permit inspection or until Federal inspection is made, as the case may 
be, plus 2 hours after either an oral or written report of the results of such in- 
spection is made available to the receiver;’ (Emphasis added) 7 CFR 
46.2 (cc) (3) 


Applying these provisions to respondent’s contention that it properly 
rejected the lettuce upon arrival, we must find that respondent did not 
follow the applicable procedure necessary to properly reject the produce, 
because respondent did not notify the consignor within the applicable 
period. 

Respondent alleges that at destination the lettuce did not meet the 
good delivery standards as they are delienated in 7 CFR 46.44 (2), which 
provisions specify that, “If the contract does not specify a U.S. grade or 
percentage condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot which are dam- 
aged by condition defects, including therein not more than 9 percent se- 
rious damage of which not more than 5 percent may be decay affecting 
any portion of the head exclusive of the wrapping leaves.” However, 
these requirements are only applicable in connection with an f.o.b. con- 
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tract, which shipment is handled under normal transportation service 
and conditions. In the case at hand, while the decay was more than that 
amount allowable for good delivery standards, the conditions under 
which the lettuce was shipped are found to be less than optimal. Accord- 
ing to the Agriculture Handbook No. 66 prepared by the Agricultural 
Research Service entitled The Commercial Storage Of Fruits, Vegeta- 
bles, And Florist And Nursery Stocks, which was revised October 1968 
and approved for reprint, in August 1977, the following excerpts are 
noted under the category of lettuce: 


“Lettuce is a highly perishable product, and it requires a temperature as close 
to its freezing point as possible without actually freezing it. Lettuce will keep 
about twice as long at 32° F. as at 38° F. 


“Tf in good condition which stored, it can be expected to keep for 2 to 3 weeks 
at 32° F. Deterioration is more rapid at higher temperatures. 


“Bacterial soft rot, the most serious disease of lettuce, often starts on bruised 
leaves. It, too, is much less serious at 32°F. than at higher temperatures. 


Concerning the lettuce shipment in dispute, the Ryan thermometer 
registered 39° to 42° F. during shipment. Eight days transpired be- 
tween the date of shipment and the date the lettuce was first inspected 
on September 19, 1979. During the inspection the temperature of the 


lettuce was recorded once again (See Findings of Fact No. 12), which 
temperatures were recorded as 42° F. at the top of the load and 44° F. at 
the bottom of the load. The combination of the fact that the load was 
kept at less than optimal temperatures for the eight days between ship- 
ment and inspection and the fact that the inspection did not occur until 
four days subsequent to delivery at destination, brings us to the conclu- 
sion that respondent must bear the risk of loss on the lettuce load. As re- 
spondent has not remitted the total purchase price for the load of lettuce 
to complainant, we find that the respondent has violated section 2 of the 
Act, for which reparation shall be awarded with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, the amount of $2,612.00, with inter- 
est thereon at the rate of 13% per annum from October 1, 1979, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,291) 


R. F. TAPLETT FRUIT & COLD STORAGE CoO. v. CHINOOK MARKETING CO.; 
C. J..3 BROKERAGE; and GREAT WESTERN PRODUCE, INC. PACA 
Docket No. 2-5507. Decided December 29, 1980. 


F.o.b. transaction—Untimely rejection—Breach of warranty as to suit- 
able shipping condition—Damages—Dismissal 


In an f.o.b. transaction where respondent Chinook’s untimely rejection constitutes an ac- 
ceptance of the apples, and where complainant breached the suitable shipping condi- 
tion warranty, respondent Chinook is liable for the contract price minus damages as 
a result of complainant’s breach. Since respondent Chinook paid complainant in part 
for the apples, and the amount deducted for damages covers the actual purchase 
price, there is no amount due and owing complainant. Thus, the complaint against 
respondent Chinook is dismissed. 


Contractual relationship, no evidence as to—Dismissal as to two 
respondents 


Where there is no contractual relationship or responsibility between complainant and re- 
spondent C. J.’s Brokerage or respondent Great Western Produce, Inc., the com- 
plaint against these two respondents is dismissed. 


George S. Whitten, Presiding Officer. 
Robert L. Parlette, Wenatchee, Wash., for complainant. 
D. H. Putney, Yakima, Wash., for respondent Chinook. 
Respondents C. J.’s Brokerage and Great Western, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents jointly and severally in the amount of $2,850 in 
connection with the shipment of a partial truckload of apples in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the complaint was served 
upon each respondent, and each respondent filed an answer thereto, 
denying liability to complainant. 

The amount claimed as damages in the formal complaint does not ex- 
ceed $3,000, and therefore the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure the parties were given the opportunity to sub- 
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mit additional evidence in the form of verified statements. Complainant 
filed an opening statement, and each respondent filed an answering 
statement. Complainant filed a statement in reply. Respondent Chinook 
Marketing Co., filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rawland Floyd Taplett, d/b/a R. F. 
Taplett Fruit & Cold Storage Co., whose address is P.O. Box 2188, 
Wenatchee, Washington. 

2. Respondent, Chinook Marketing Co., is a corporation whose ad- 
dress is P.O. Box 2912, Yakima, Washington. At the time of the transac- 
tion involved herein this respondent was licensed under the Act. 

3. Respondent, Mark L. Haness is an individual doing business as 
C. J.’s Brokerage, whose address is 201 South Anita Drive, Suite 205, 
Orange, California. At the time of the transaction involved herein this 
respondent was licensed under the Act. 

4. Respondent, Great Western Produce, Inc., is a corporation whose 
address is P.O. Box 789, Phoenix, Arizona. At the time of the transac- 
tion involved herein this respondent was licensed under the Act. 

5. On or about Fébruary 20, 1979, complainant sold to respondent 
Chinook Marketing Co. 475 boxes of T/P Extra Fancy, Golden Delicious 
apples (consisting of 175 size 80 and 300 size 88) at $8.85 per box f.o.b. 
On the same day the subject apples were shipped by complainant to re- 
spondent Great Western Produce pursuant to respondent Chinook 
Marketing Co.’s instructions. The subject apples had. previously been 
sold by respondent Chinook Marketing Co. through respondent C. J.’s 
Brokerage acting as broker to respondent Great Western Produce, Inc. 
in Phoenix, Arizona. 

6. The truck containing the subject apples arrived at the place of busi- 
ness of respondent Great Western Produce, Inc., on the afternoon of 
February 22, 1979. Respondent Great Western Produce, Inc., promptly 
inspected and rejected the apples, communicating such rejection to re- 
spondent Chinook Marketing Co. The apples were subsequently moved 
to the place of business of Jim Weatherford Co. in Phoenix, Arizona, 
pursuant to the instructions of respondent Chinook Marketing Co. and 
respondent C. J.’s Brokerage. No rejection was communicated by re- 
spondent Chinook Marketing Co. to complainant on February 22, 1979. 

7. On February 23, 1979, at 7:30 a.m., at the place of business of Jim 
Weatherford Co., 3138 W. Durango, Phoenix, Arizona, a portion of the 
subject apples were subjected to federal inspection with the following re- 
sults in relevant part: 
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CONDITION OF EQUIPMENT: Doors closed. Temperature control unit in 
operation. 


PRODUCTS INSPECTED: Golden Delicious APPLES in telescope type tray 
pack fiberboard cartons printed “Entiat Chelan, Washington Apples Packed by 
R. F. Taplett Fruit Co., Wenatchee Wash. 98801 One Volume Bushel, Produce of 
U.S.A. Wash. Ex. Fancy” stamped “Golden Delicious 80 size” or “88 Size”. Appli- 
cant states 475 cartons. 


CONDITION OF LOAD: Trailer loaded to within 10 feet of rear doors. Cartons 
lengthwise and crosswise, 3 to6 rows, 4 to7 layers. 


CONDITION OF PACK: Fairly tight in molds. Fruit paper wrapped. Cartons 
film lined, paper pads under lids. 


TEMPERATURE OF PRODUCT: Stack nearest rear doors—top layer: 39 de- 
grees F., bottom layer: 38 degrees F., stack adjacent side doors—top layer 39 de- 
grees F. 

SIZE: Fairly uniform within cartons. 


QUALITY: Clean, generally well formed. Grade defects average 5%, mostly in- 
jury by limb rubs and hail. 


CONDITION: Generally firm to firm ripe, mostly firm ripe. From 2 to 22%, 
average 9% injury by bruising including 3% damage affecting firm ripe fruit 
scattered throughout pack and load. In most samples 2 to 14%, some none, aver- 
age 7% Bitter Pit. Less than 1/2 of 1% decay. 


GRADE: Washington Extra Fancy, bruising and Bitter Pit being factors of 
condition. 

REMARKS: Inspection and certificate restricted to product and lading in 2 
stacks nearest rear doors and upper 2 layers in remainder of load of Golden De- 
licious Apples. Trailer also contains other apples not inspected at applicant’s re- 
quest. 


8. After receiving the results of this inspection respondent Chinook 
Marketing Co., informed complainant of the results of such inspection 
and stated that the apples were being rejected. Complainant requested 
that an unrestricted inspection be conducted on the apples. On the same 
day at 1:45 p.m. at the same place the subject apples were subjected to 
an unrestricted federal inspection with the following results in relevant 
part: 


CONDITION OF LOAD: Stacked at above location on pallets. 


CONDITION OF PACK: Fairly tight in molds, fruit paper wrapped. Cartons 
film lined, paper pads under lids. 


TEMPERATURE OF PRODUCT: Various cartons: 38 to 41 degrees F. 
SIZE: Fairly uniform in cartons. 


QUALITY: Clean, generally well formed. Grade defects average 4%, mostly in- 
jury by limb rubs and stem punctures. 
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CONDITION: Generally firm to firm ripe, mostly firm ripe. Injury by bruising 
ranges from 2 to 28%, average 15% including 6% damage affecting firm ripe 
fruit scattered throughout pack and lot. In most samples 2 to 20%, many none, 
average 5% Bitter Pit. 1/2 of 1% decay. 

GRADE: Washington Extra Fancy, bruising and Bitter Pit being factors of 
condition. 


REMARKS: Receiver states above lot unloaded from semi-trailer California 
UL5987. 


9. At 7:49 p.m. EST on February 23, 1979, complainant sent the 
following telegram to Chinook Marketing Co., in Yakima, Washington: 


REGARDING 475 CARTONS EXTRA FANCY GOLDEN APPLES 80'S 
AND 88'S ON JP ENGLE TRUCK SHIPPED TO GREAT WESTERN 
PRODUCE PHOENIX ARIZONA. RF TAPLETT FRUIT COMPANY IS 
NOT ACCEPTING REJECTION OF THIS FRUIT. BASED ON YOUR FAIL- 
URE TO DISCLOSE C. J.’S BROKERAGE LA HABRA CALIFORNIA AS A 
PRINCIPAL IN THIS TRANSACTION, ADDITIONALLY, C.J.’S 
ARBITRARILY ORDERED TRANSFER AND UNLOADING OF SAID 
FRUIT WITHOUT PROPERLY NOTIFYING R F TAPLETT FRUIT 
COMPANY. WE ARE THEN LOOKING TO CHINOOK MARKETING 
AND/OR C. JS BROKERAGE FOR PAYMENT IN FULL ON THIS IN- 
VOICE. 


10. The subject apples were resold by Jim Weatherford Co. for $4.50 
per box or $2,137.50. Charges were made against the gross proceeds for 
labor, handling and storage in the amount of $712.50, for freight at $1 
per carton in the amount of $475, for “driver standby” in the amount of 
$435, and for federal inspection in the amount of $31. Net proceeds in 
the amount of $484 were paid to Chinook Marketing Co. Chinook 
Marketing Co. made payment to complainant in the amount of $1,425, 
which amount was credited by complainant against the purchase price of 
the subject apples. 

11. The formal complaint was filed on July 23, 1979, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint that the sale of the sub- 
ject apples was to respondent Great Western Produce and that such sale 
was negotiated by respondent Chinook Marketing Company acting as 
broker. However, respondent Chinook Marketing Company has ad- 
mitted purchasing the subject apples in its own right and the invoice is- 
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sued by complainant shows respondent Chinook Marketing Company as 
the buyer. We conclude that respondent Chinook Marketing Company 
purchased the subject apples from complainant. Complainant makes it 
clear in the formal complaint that he is extremely disturbed by the at- 
tempted rejection of the subject apples after they had been moved from 
the place of business of the consignee, respondent Great Western Prod- 
uce, Inc. Complainant also alleges that he did not authorize respondent 
C. J.’s Brokerage to act as an additional broker relative to the apples. It 
seems clear from the evidence that there was a timely rejection of the 
apples by respondent Great Western Produce to respondent Chinook 
Marketing Company. However, it appears that respondent Chinook 
Marketing Company only attempted to reject the apples to complainant 
sometime after the federal inspection of the apples on the morning of 
February 23, or more than eight hours after their arrival as destination. 
The regulations (7 CFR 46.2 (cc) ) define reasonable time in connection 

with a rejection, in relevant part, as follows: 


For fresh fruits and vegetabies . . . with respect to truck shipments, not to exceed 
eight hours after the receiver or a responsible representative is given notice of ar- 
rival and the produce is made accessible for inspection; . . . 


We find that the respondent Chinook Marketing Co. failed to reject the 
subject apples and communicate such rejection within a reasonable time. 
See San Tan Tillage Co., Inc. v. Kaps Foods, Inc. , 38 A.D. 867 (1979) and 
Sun World Marketing v. Bayshore Perishable Distributors, 38 A.D. 480 
(1979). Such respondent is therefore deemed to have accepted the sub- 
ject apples, and is therefore liable to complainant for the purchase price 
thereof less any damages resulting from any breach of contract on the 
part of complainant. 

It is clear from the results of the unrestricted federal inspection at 
destination on February 23, 1979, that the apples were abnormally de- 
teriorated. There is no indication in the record that transportation serv- 
ices and conditions were other than normal and therefore the warranty 
of suitable shipping condition applicable to f.o.b. sales was breached due 
to the abnormal deterioration present in the apples. Veg-A-Mix v. 
Wholesale Produce Supply, 37 A.D. 1296 (1978); R. C. Walter & Sons v. 
Gatz, 31 A.D. 655 (1972). 

The measure of damages for breach in regard to accepted goods is the 
difference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted. See UCC §2-714 (2). The value of the goods accepted may 
be shown by the results of a prompt and proper resale of such goods. The 
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record shows that the subject apples were sold on February 28 and 
March 1, 1979, for gross proceeds of $4.50 per carton of $2,137.50. We 
find that the resale of the apples was both prompt and proper. For the 
value of the goods if they had been as warranted, in the absence of other 
evidence, we will accept the f.o.b. contract price plus freight to destina- 
tion. The freight to destination amounted to $1 per carton or $475, and 
the f.o.b. contract price was $8.85 per carton or $4,203.75. The value of 
the apples if they had been as warranted was therefore $4,678.75. The 
difference between this figure and the value of the apples accepted is 
$2,541.25. In addition respondent should be allowed expenses 
atributable to complainant’s breach. The charges claimed for labor, 
handling and storage amounted to $712.50 or 33 1/3% of the gross pro- 
ceeds. No explanation was furnished as to why these charges amounted 
to such a high percentage of the gross proceeds, and therefore we will al- 
low 15% of such gross proceeds, or $320.62 as reasonable charges for the 
handling of the subject apples. No proof was furnished that the $435 
claimed as payment for “driver standby” was in fact paid and this 
amount will be disallowed. In addition the fee for federal inspection at 
destination of $31 is not allowable. See Ritepak Produce v. Green Grove 
Markets, 29 A.D. 165 (1970). Respondent’s total damages amount to 
$2,861.87, which deducted from the purchase price of the apples of 
$4,203.75, leaves $1,341.88 as the amount owed by respondent to com- 
plainant on this transaction. Since the record reveals that respondent 
has already paid complainant $1,425.00, there is no amount due and ow- 
ing from respondent to complainant and therefore the complaint against 
Chinook Marketing Co. should be dismissed. 

Since there was no contractual relationship or responsibility between 
complainant and respondent C.J.’s Brokerage or respondent Great 
Western Produce, Inc., the complainant against these two respondents 
should also be dismissed. 


ORDER 


The complaint is dismissed as to all respondents. 
Copies of this order shall be served upon the parties. 
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(No. 20,292) 


LAMANTIA CULLUM-COLLIER & CO., INC. v. BEACON PRODUCE CO. 
PACA Docket No. 2-5547. Decided December 29, 1980. 


“Delivered” sale—Breach of warranty, established—Failure to prove 
damages—Reparation awarded 


Where respondent accepted the potatoes, respondent is liable for the contract price less 
any damages due to complainant’s breach of warranty. Respondent proved a breach 
of warranty by complainant, but failed to prove damages as a result. Thus, respond- 
ent is liable for the difference between the contract price of the potatoes and the 
amount already remitted. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,117.75 in connection with the 
sale of a truckload of potatoes, in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure set forth in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, LaMantia Cullum-Collier & Co., Inc., is a corporation 
whose address is P.O. Box 974, Weslaco, Texas. 

2. Respondent, Beacon Produce Co., is a corporation whose address is 
1271 S. W. 40th Street, Fort Lauderdale Hollywood International Air- 
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port, Fort Lauderdale, Florida. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On approximately August 13, 1979, complainant, by oral contract, 
sold to respondent 775 cartons of potatoes, U.S. No. 1, delivered, for a 
total price of $4,459.38. The contract provided that the potatoes were to 
be packed in telescopic cartons. It also provided that the potatoes were 
to be shipped on August 14, 1979, and arrive at respondent’s place of 
business the morning of August 17, 1979. Contract negotiations took 
place through a broker, Farmers Potatoes Distributing Co., Inc., Jack- 
sonville Beach, Florida (hereinafter “Farmers”), who acted as an agent 
for both parties. Shortly thereafter, Farmers sent a Brokers Standard 
Memorandum of Sale to both parties, confirming the contract terms, ex- 
cept that nothing was mentioned in the memorandum of sale concerning 
the time of day at which the truck was to arrive at respondent. This 
omission was never commented on by either complainant or respondent. 

4. On August 14, 1979, complainant secured the services of a truck, 
and issued a bill of lading. On the bill of lading, next the designation “TO 
ARRIVE: DATE” was typed “8-17-79 FRIDAY.” Directly to the right 
was the designation “TIME” and typed next to it “A.M.” 

5. The truck left complainant on August 14, 1979, and arrived at re- 
spondent’s place of business on Friday, August 17, 1979, at 4:30 p.m. 
Respondent refused to accept the truck at that time, claiming that its 
business had closed at 3:30 p.m. The driver was toid to return early the 
next morning, Saturday, August 18, 1979, to unload the truck. The 
driver then parked the truck next to the loading platform and left. As of 
late Saturday morning, the driver had not yet returned. Respondent’s 
employees attempted to unload the truck but, because it was parked so 
close to the loading platform, its doors could be opened only wide enough 
to allow the removal of a few cartons. Respondent was not pleased with 
the condition of the potatoes in these cartons, and informed Farmers of 
these circumstances. At approximately 11:00 a.m. that same morning, 
Farmers called complainant and informed complainant of the problems 
in unloading and that the potatoes that had been removed showed 
“trouble.” Farmers advised that it would be Monday, August 20, 1979, 
before the truck could be unloaded, and that respondent would obtain an 
inspection at that time. Complainant did not give its approval to this 
course of action. During this conversation, Farmers did not indicate that 
respondent wished to reject the potatoes. 

6. The potatoes were eventually unloaded on Monday, August 20, 
1979. 

7. A federal inspection of the potatoes at issue, stacked in respond- 
ent’s cooler, took place on August 21, 1979 at 2:45 p.m. The results of 
the inspection were as follows, in pertinent part: 
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Product Inspected: Norgold POTATOES in cartons printed “Sugar Sweet Brand, La 
Mantia, Collum-Collier & Co. Dimmitt, Tex US No. 1 50 lbs net 
wt.” stamped “70, 80, 90, 120.” 


Temperature of Product: 53 degreesF. 


Quality: Mature, clean, bright, fairly well to well shaped. Grade defects average 3% 
shatter bruises and cuts. 


Condition: Generally firm. In 10% of samples no Soft Rot, in 50% ranges 1 to 2% 
40% ranges 3 to 6%, average 3% Slimy Soft Rot in various stages. 


Grade: Meets quality requirements but fails to grade US No. 1 70, 80, 90, 120 sizes 
account of condition. 


8. The following morning, Wednesday, August 22, 1979, Farmers re- 
ported the results of the inspection to complainant. Farmers also con- 
veyed respondent’s requests for protection, labor, and shrinkage. Com- 
plainant refused these requests. 

2. On August 23, 1980, complainant sent respondent two telegrams 
relating to the potato shipment at issue. The first read “SUGGEST WE 
HANDLE FOR WHOM CONCERNED.” The second professed to be a 
correction of the first, stating “SUGGEST YOU HANDLE FOR WHOM 
CONCERNED.” 

10. Respondent dumped 32 cartons of the potatoes at issue on Sep- 
tember 5, 1979, and 25 cartons on September 18, 1979. 

11. On October 1, 1979, respondent remitted to complainant a total of 
$3,341.63 for the subject potatoes. This was derived from deducting 
from the contract price of $4,459.38, labor for reworking 775 cartons, at 
$1.00 per carton, or $775.00, $327.75 for dumping 57 cartons at $5.75 
per carton, and $15.00 for two dump certificates. 

12. A formal complaint was filed on December 17,1979, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute concerning the contract terms. The dispute is 
whether the potatoes shipped by complainant met these terms. 

The record does not indicate that respondent, either directly or 
through the broker, Farmers, ever informed complainant that it wanted 
to reject the potatoes prior to the time it claims to have unloaded them, 
Monday, August 20, 1979. Farmers states in a letter to the Department 
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received on November 18, 1979 (Report of Investigation, Exhibit No. 4), 
that it told complainant on August 18, 1979, that respondent had found 
“trouble” in the few cartons it managed to remove from the truck at that 
time. However, notice of rejection must be given in clear, unmistakable 
terms and a complaint of “trouble” does not meet this standard. Mario 
Saikhon v. Russell- Ward Co., Inc., 34 A.D. 1940 (1975). 

Respondent admits to unloading the potatoes on Monday, August 20, 
1979. By so doing respondent is considered to have accepted the load. 
Crown Orchard Co. v. Mid- Valley Products Corp., 34 A.D. 1381 (1975). 

Having accepted the potatoes, respondent became liable for the con- 
tract price, less any damages due to complainant’s breach of warranty. 
Respondent has the burden of proving, by a preponderance of the evi- 
dence, both the breach and the resultant damages. The Garin Co. v. 
Gelman Commission Co., 32 A.D. 223 (1973). Respondent claims, in ef- 
fect, that complainant violated two express warranties by failing to pack 
the potatoes in telescopic cartons and failing to deliver potatoes that 
would grade U.S. No. 1 on arrival. 

With respect to respondent’s claim concerning the absence of tele- 
scopic cartons, it is evident from the Broker’s Standard Memorandum of 
Sale that complainant had promised to provide telescopic cartons, and 
complainant does not deny having failed to comply with this provision. 
However, the record is devoid of any showing of damages incurred by re- 
spondent as a result of such failure. Respondent asserts only that it de- 
ducted from the original contract price $327.75, or $5.75 per carton for 
the 57 cartons which it was forced to dump, $15 in dump certificate fees, 
and $775.00, or $1.00 per carton for each of 775 cartons, for labor ex- 
pended reworking the load. None of these alleged damages are claimed 
to be attributable to the lack of telescopic cartons. Therefore, respondent 
has failed to prove by a preponderance of the evidence any damages re- 
sulting from complainant's failure to provide telescopic cartons. 

Respondent’s claim concerning the failure of the potatoes to meet U.S. 
No. 1 grade upon arrival, which is an undisputed contract term, is given 
support by the findings of the August 21, 1979, inspection report (Find- 
ing of Fact 7). The report concluded that the potatoes failed to grade 
U.S. No. 1 “account of condition.” Complainant asserts, however, that 
the inspection took place too long after the date of arrival, August 17, 
1979, to establish that the potatoes did not make grade upon arrival. It 
has been held that the condition of produce at a point too remote in time 
from the date of arrival will not be considered evidence of the condition 
upon arrival. Ruby Robinson Co., Inc. v. Melvin Olsen Produce, 30 A.D. 
578 (1971). Therefore, it is necessary to determine the time of arrival. 

There is controversy concerning the arrival time. Complainant states 
that the truck arrived on Friday, August 17, 1979, in accordance with 
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the terms of the contract, but that respondent refused to accept the 
truck for unloading. Respondent claims that the truck could not be ac- 
cepted on August 17, 1979, as by the time it arrived at 4:30 p.m., re- 
spondent’s business had already been closed since 3:30 p.m. Respondent 
further claims that, contrary to instructions, the driver did not return on 
Saturday morning during business hours to move the truck so that its 
doors could be opened to permit unloading. Respondent contends that 
since its business is closed on Sunday, the truck could not be unloaded 
until Monday, August 20, 1979, when the driver finally returned and 
moved it. It is apparently respondent’s position that the truck should not 
be considered to have arrived until that time. 

The Department’s regulation defining a “delivered sale” (7 CFR 
46.43 (p) ) states that when that term is used in connection with the sale 
of U.S. No. 1 potatoes, as in the instant case, “the potatoes when 
tendered for delivery . . . shall meet all the requirements of the U.S. No. 
1 grades as to quality and condition.” Tendered for delivery “requires 
that the seller put and hold conforming goods at the buyer’s disposi- 
tion. . .” Uniform Commercial Code 2-503. In the case at hand, the po- 
tatoes were not held at respondent’s disposition on Friday, August 17, 
1979, as they did not arrive until after the close of business that day. 
Complainant was aware of the necessity of early arrival, as is evident 
from the notation in the bill of lading that the truck was to arrive at re- 
spondent’s on August 17, 1979, during the “A.M.” Respondent’s asser- 
tions that the driver did not appear on Saturday morning to move the 
truck so it could be unloaded are corroborated by the fact that Farmers 
states that respondent’s employee told him of these problems in a tele- 
phone conversation on Saturday, August 18, 1979, which Farmers con- 
veyed to complainant at 11:00 a.m. that day (Finding of Fact 5). There- 
fore, the potatoes were not held at respondent’s disposition on Saturday 
as well. This conclusion is not altered by the fact that respondent man- 
aged to remove a few cartons from the truck at the time, since such re- 
moval does not imply that the truck doors could be opened sufficiently 
wide to allow unloading of the entire truck. On the basis of this evidence 
we conclude that the truck was not properly tendered for delivery until 
Monday, August 20, 1979, and should be considered to have arrived at 
that time for the purpose of determining whether the potatoes were U.S. 
No. 1 upon arrival. Since the inspection which took place the following 
day concluded that they were not U.S. No. 1, it is our opinion that they 
also did not make grade on Monday, August 20, 1979. Therefore, we 
hold that complainant breached its express warranty that the potatoes 
would be U.S. No. 1 upon arrival. 

The measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between the 
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value of the goods accepted and the value they would have had if they 
had been as warranted. John H. Norman & Sons Distributing Co. Inc. v. 
Piggly Wiggly Marion, Inc., 34 A.D. 1219 (1979); Uniform Commercial 
Code 2-714. In addition, incidental and consequential damages may be 
recovered under the proper circumstances. 

The value of the potatoes, if they had been as warranted, is equal to 
the contract price in this delivered sale, as there are no listings in the 
Market News Service Reports for the place of acceptance, Fort Lauder- 
dale, Florida. For the value of the potatoes accepted, respondent seems 
to be claiming that such value was $327.75 less than the contract price, 
the $327.75 deduction constituting the value of the 32 cartons of po- 
tatoes which had to be dumped as worthless on September 5, 1979 and 
the 25 cartons dumped on September 18, 1979. However, respondent 
has not shown that these potatoes were wholly without value on the date 
of acceptance, Monday, August 20, 1979, as it is quite possible that their 
value could have declined greatly from August 20 to September 5, a pe- 
riod of 16 days, and from August 20 to September 18, a period of 29 
days. Therefore, because of respondent’s failure to show that the pota- 
toes were handled and marketed promptly and properly, we can not ac- 
cept the dumping of the 57 cartons as indicative of the fact that they 
were entirely valueless on the date of acceptance. See Antigo Potato 
Growers, Inc. v. Smith-Douglas, Division of Borden, Inc., 33 A.D. 1346 
(1974). It follows that respondent’s claimed incidental damages of 
$775.00 for reworking and $15.00 for dump certificate fees also cannot 
be accepted as damages. It is, therefore, our conclusion that respondent 
has failed to prove damages by a preponderance of the evidence, and is 
liable to complainant for the difference between the contract price of 
$4,459.38 and the $3,341.63 remitted, or $1,117.75. 

One more issue must be addressed. Although not specifically alleged, 
respondent implies that complainant’s telegrams suggesting to respond- 
ent that it handle the potatoes “for whom concerned” (Finding of Fact 9) 
constituted complainant’s consent for respondent to handle the potatoes 
on consignment. However, it has frequently been held that such am- 
biguous statements as “do the best you can with it” cannot be construed 
as authorization to handle a shipment on consignment for the account of 
the shipper. Frank Gaglione & Son, Inc. v. Theron Hooker Co. a/t/a 
Hooker-Corrin Sales, 30 A.D. 528 (1971). We hold that complainant’s 
language fits into this category, and that there was, accordingly, no au- 
thorization by complainant for respondent to handle the potatoes on 
consignment. 

Respondent's failure to pay $1,117.75 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded with in- 
terest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,117.75, with interest thereon at the rate 
of 13 percent per annum from October 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,293) 


WILLIAM J. MOWEN v. EDWARD Z. COOPER d/b/a BIG EDDIE COOPER 
PropUCE. PACA Docket No. 2-5554. Decided December 29, 
1980. 


F.o.b. sale—Rejection, failure to prove—Breach of warranty and damages, 
failure to prove—Reparation awarded 


Where respondent failed to prove a rejection of the produce, it is deemed to have accepted 
it. Since respondent failed to prove damages as a result of any breach of warranty 
by complainant, respondent is liable for the contract price, less monies already re- 
mitted. 


Andrew Y. Stanton, Presiding Officer. 
James M. Gann, Belle Glade, Fla., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $71,087.25, in connection with the 
sale of numerous lots of perishable agricultural commodities in the 
course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto, denying liability to 
complainant. 

Although the amount claimed in damages exceeds $3,000.00 and re- 
spondent originally requested an oral hearing, the parties later waived 
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such oral hearing in response to a suggestion by the Presiding Officer. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) became applicable. Pursuant to such pro- 
cedure, complainant filed an opening statement. Respondent was given 
an opportunity to submit additional evidence in the form of affidavits, 
but declined to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, William J. Mowen, is an individual whose address is 
P.O. Box 579, Belle Glade, Florida. 

2. Respondent, Edward Z. Cooper, is an individual doing business as 
Big Eddie Cooper Produce, whose address is P.O. Box 1587, Pompano 
Beach, Florida. At the time of the transactions involved herein, respond- 
ent was licensed under the Act. 

3. From approximately June 28, 1978, through August 21, 1978, re- 
spondent sold to complainant, in the course of interstate commerce, 11 
lots of perishable agricultural commodities, for a total of $65,529.00. 
The delivery terms on all transactions were “f.o.b.” except for one trans- 
action (complainant’s invoice no. 23278) which was sold on a delivered 
basis. These 11 lots were shipped by complainant from New York, to re- 
spondent, in Florida, who received and accepted them. Complainant also 


sold to respondent, on August 29, 1978, a shipment of perishable agri- 
cultural commodities for $5,558.25 which did not involve interstate 


commerce. 

4. Respondent has paid complainant a total of $10,370.00 for the pro- 
duce that is the subject of the complaint; $5,000.00 pursuant to a check 
dated August 21, 1978, and $5,370.00 by means of a check dated Decem- 
ber 4, 1978. 

5. An informal complaint was filed on May 1, 1979, which was within 
nine months from the time the cause of action herein accrued. A formal 
complaint was eventually filed on November 26, 1979. 


CONCLUSIONS 


Complainant claims that it sold to respondent, in the course of inter- 
state commerce, 12 lots of perishable agricultural commodities for a 
total of $71,087.25, and that respondent received and accepted these 
shipments but has refused to pay the agreed upon contract price. Re- 
spondent does not deny that these lots were shipped by complainant, but 
asserts that prices were not agreed upon, since some of the shipments 
consisted of perishable agricultural commodities not specifically or- 
dered, and that prices were thus to be based on whatever respondent 
could obtain through its “best efforts.” Further, respondent alleges that 
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some of the perishable agricultural commodities were of such poor qual- 
ity upon delivery as to be unsaleable. Finally, respondent claims to have 
made two payments to complainant of $5,000.00 and $5,370.00, which 
should have been credited to the 12 lots in dispute. 

Although the issue was not raised by respondent, there is some ques- 
tion whether all of the lots shipped by complainant involved interstate 
commerce. Under the Act, it is essential to the jurisdiction of the Secre- 
tary that the contested transactions involve interstate or foreign com- 
merce, or the contemplation thereof. Wide World of Foods v. Trinity 
Valley Foods Co., 34 A.D. 423 (1975); P. C. Kellam v. Virginia Tomato 
Corporation, 29 A.D. 835 (1970). Complainant claims to be a resident of 
Florida, the same state in which respondent resides. However, in its in- 
formal complaint, complainant claims that the commodities involved 
were shipped from the state of New York. Complainant’s contention as 
to interstate shipment is, for the most part, adequately supported by 
complainant’s invoices which it has introduced into evidence, showing 
addresses for complainant in both New York and Florida, with the 
Florida address crossed out. The only exception is with respect to com- 
plainant’s account no. 30078 (complainant’s exhibit no. 1K), where the 
New York address is crossed out, leaving the Florida address. In light of 
this evidence, and the absence of any other evidence which would sup- 
port complainant’s contention that the produce in lot 30078 was shipped 
from New York, we must conclude that complainant has failed to prove 
that lot 30078 involved interstate commerce. Thus, the amount included 
in complainant’s claim of damages as due and owing for lot no. 30078, 
$5,558.25, must be dismissed, leaving $65,529.00 at issue. 

Turning to the 11 remaining lots, respondent has presented absolutely 
no evidence to support its claim that some of the commodities shipped 
were not ordered and that no firm prices were agreed to. To the con- 
trary, the 11 invoices submitted by complainant specify the various com- 
modities involved and the prices for each. Since the parties have put 
forth affirmative but conflicting allegations regarding the contract 
terms, the burden rests upon each to establish its allegations by a pre- 
ponderance of the evidence. Vernon C. Justice v. Eastern Potato Dealers 
of Maine, Inc., 30 A.D. 1352 (1971). The preponderance of the evidence 
clearly favors complainant’s, rather than respondent’s position concern- 
ing this issue. 

Before turning to respondent’s allegations concerning the condition of 
the produce upon arrival, it must be determined whether respondent ac- 
cepted the 11 lots. Although respondent, in its answer, denies accepting 
them, it is apparent from the answer that respondent received them, and 
respondent has not indicated that it made any attempt to reject them. 
The Department’s regulations provide that failure to notify the consign- 
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or within a reasonable time of a rejection of a shipment constitutes an 
acceptance of that shipment (7 CFR 46.2dd (3) ). Since respondent never 
gave notice of rejection to complainant at any time, respondent accepted 
the 11 lots. See also G&S Produce Co., Inc. v. Schnuck Distributing Co., 
Inc. , 34 A.D. 1604 (1975). 

Having accepted the produce, respondent became liable for the agreed 
upon purchase price less damages resulting from any breach of warranty 
by complainant. Respondent has the burden to prove both breach and 
damages by a preponderance of the evidence. The Garin Company v. Gel- 
man Commission Co., 32 A.D. 223 (1973). Respondent claims that some 
of the produce shipped could not be sold because of its poor quality. 
However, respondent has not presented any substantiating evidence 
whatsoever, such as inspection reports, dump certificates, or affidavits 
attesting to the alleged deficiencies. Therefore, we must conclude that 
there was no breach of warranty, and that respondent was thus liable to 
complainant for the purchase price of the 11 lots, or $65,529.00. 

However, respondent claims that it was not given credit for two pay- 
ments it made to complainant and has submitted copies of checks made 
out to complainant of $5,000.00 dated August 21, 1978, and $5,370.00 
dated December 4, 1978. Complainant asserts that these checks were for 
payment of goods other than the 11 lots, which were ordered at approxi- 
mately the same time. In its opening statement, complainant has pre- 
sented evidence consisting of two of its invoices to respondent which 
complainant claims to have marked “paid,” and which supposedly reflect 
respondent’s purchases, apart from those included in the complaint, 
towards which two checks were credited. However, contrary to com- 
plainant’s contentions, one such invoice, bearing complainant’s account 
no. 23278, is identical to the invoice representing one of the 11 lots that 
are the subject of complainant’s complaint. The other invoice, which 
does not represent one of the 11 lots in the complaint, bears the notation 
“Pd. 8/1/78.” Since respondent’s checks were not even issued until 
August 21, 1978 and December 4, 1978, it is obvious that the invoice 
paid on August 1, 1978, was not paid for with one of these two checks. 
We, therefore, conclude that respondent’s two checks should be applied 
to its indebtedness to complainant resulting from the purchase of the 11 
lots at issue. Deducting the total of the checks, $10,370.00, from the 
purchase price of $65,529.00, leaves $55,159.00. Respondent’s failure to 
pay such sum to complainant is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $55,159.00, with interest thereon at the 
rate of 13% per annum from September 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20, 294) 


TOMATO COUNTRY, INC. v. LOU LODEN. PACA Docket No. 2-5472. De- 
cided December 30, 1980. 


Accord and satisfaction, failure to establish—Partial payment—Repara- 
tion awarded 


Where respondent failed to establish an accord and satisfaction with respect to a check re- 
mitted to complainant marked “in full”. Complainant deposited the check because 
respondent threatened to go out of business and close his bank account. Respond- 
ent’s check is considered as a partial payment. Thus, respondent is liable to com- 
plainant the difference between the total invoice amount and the check deposited as 
a partial payment. 


George L. Aubrey, Presiding Officer. 
Jas. Haythornewhile, Nogales, Ariz., for complainant. 
Richard N. Groves, Esq., Nogales, Ariz., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $11,868.60 in connection with two transactions in inter- 
state commerce involving sales of Mexican bell peppers to respondent in 
Arizona. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an unverified answer thereto which did not expressly deny the 
allegations of the complaint, but set up the affirmative defense of an ac- 
cord and satisfaction. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00 the parties have waived an oral hearing. Therefore, the short- 
ened procedure provided in PACA Rules of Practice (7 CFR 47.20) is ap- 
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plicable. Under this procedure the pleadings of the parties, if verified, 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements and to file briefs. Com- 
plainant filed a verified opening statement. Several letters were received 
from respondent, but no verified statements. Complainant also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1582, 
Nogales, Arizona. 

2. Respondent is an individual doing business as Lou Loden and also 
trading as “Lou Loden Produce Distributor.” His address is P.O. Box 34, 
Nogales, Arizona. At the time of the transactions alleged herein re- 
spondent was licensed under the Act. 

3. Pursuant to an oral contract, on February 2, 1979, complainant 
sold and delivered to respondent in Nogales, Arizona, 378 crates of pep- 
pers, extra large, and 756 crates large, all “Avila” label — Mexican ori- 
gin, and, on or about that date, invoiced respondent in the amount of 
$9,120.60 for this order. 

4, On that same date, pursuant to another oral contract, complainant 
sold and delivered to respondent 210 crates of small bell peppers and 
210 crates of medium bell peppers, all of Mexican origin. On or about the 
same date complainant invoiced respondent in the amount of $2,748 for 
this order. 

5. On or about April 18, 1979, respondent remitted a check to com- 
plainant in the amount of $8,760.60 as payment in full for these two or- 
ders. Subsequently complainant returned the check to respondent as in- 
sufficient payment. At an unknown time and date respondent resubmit- 
ted this check to the complainant, who, on April 23, 1979, referred it to 
the PACA office in Los Angeles requesting its release as an undisputed 
amount. Respondent refused to do so. On or about July 23, 1979 com- 
plainant deposited respondent’s check after respondent had threatened 
to go out of business and close his bank account. On or about that date 
complainant sent a telegram to respondent advising that the deposit of 
this check was “under protest,” and that complainant intended to collect 
the balance of $3,108.00. 

6. Complainant filed a formal complaint to initiate this proceeding on 
June 27, 1979, within nine months of the accrual of its alleged cause of 
action. 
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CONCLUSION 


Apparently the amount of this claim was never disputed by respond- 
ent. He submitted several unsworn statements to the effect that he was 
in bad health and could not make timely responses to some of the state- 
ments filed by complainant. In this correspondence he also mentioned 
that his check had been cashed by complainant. He also mentioned some 
litigation between the same parties in a state court involving another 
transaction. As noted above, none of this material was sworn to, and is 
not received in evidence. However, it is significant that nowhere has re- 
spondent actually disputed the merits of complainant’s basic claim 
against him for two shipments of Mexican peppers. Accordingly, we 
must conclude that complainant has performed according to the terms 
of the contract between the parties, and has presented respondent with 
liquidated and undisputed claims in the total amount of $11,868.60. 

The only possible defense that respondent has in this proceeding is the 
affirmative one of accord and satisfaction arising out of complainant’s 
negotiation of the $8,760.60 check. It is clear from complainant’s open- 
ing statement that it was aware of a notation on the check to the effect 
that respondent intended it to represent complete payment for the en- 
tire indebtedness. 

Clearly these were Arizona contracts governed by Arizona law. On the 


question here presented Arizona follows the common law rule. State v. 
Gregg, 18 Ariz. 121 (1916), 157 P. 227. Simply stated, this is that a liq- 
uidated and undisputed claim cannot be discharged by a payment of a 
lesser sum, notwithstanding the agreement of the parties. In Fire Ins. 
Assn. v. Wickham, 141 U.S. 564, 577 (1891) the United States Supreme 
Court explained this apparent anomaly as follows: 


If there be a bona fide dispute as to the amount due, such dispute may be the 
subject of a compromise and payment of a certain sum as a satisfaction of the 
entire claim, but where the larger sum is admitted to be due, or the circum- 
stances of the case show that there was no good reason to doubt that it was 
due, the release of the whole upon payment of part will not be considered as a 
compromise but will be treated as without consideration and void. 


PACA decisions are in accord. See, e.g., James v. Nelson, 30 A.D. 1936 
(1971), at 1942. 

It may be that respondent was attempting to effect some sort of com- 
promise involving both complainant’s PACA claim and the separate 
cause of action pending in the state court. If so, he failed to articulate his 
intentions with sufficient clarity for us to take cognizance of them in 
this proceeding. We regard complainant’s PACA claim as standing alone 
— fully liquidated and unsatisfied to the extent of the difference be- 
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tween the total invoice sum of $11,868.60 and the $8,760.60 part pay- 
ment. Respondent’s failure to pay the $3,108.00 balance is a violation of 
section 2 of the Act for which reparation should be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the sum of $3,108.00 with interest thereon at 
the rate of 13 percent per annum from March 1, 1979 until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,295) 


NORTHWEST FRUIT SALES, INC. v. THE NORINSBERG CORPORA- 
TION. PACA Docket No. 2-5484. Decided December 30, 1980. 


Oral contract—“Open price” basis, determined at market value—Repara- 
tion awarded 


Where complainant accounted to respondent various shipments of commodities. Respond- 
ent sold the commodities on a consignment basis rather than on the “open price” ba- 
sis the parties agreed upon. As a result, no actual price was ever stated. Therefore, 
the commodities will be determined at the market value price for which respondent 
shall pay complainant. 


George S. Whitten, Presiding Officer. 
Richard B. Price, Omak, Wash., for complainant. 
Martin E. Karlinsky, New York, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Two formal 
complaints were filed in which complainant seeks reparation against re- 
spondent in the total amount of $23,327.19, in connection with a total of 
five shipments of perishable commodities in interstate commerce. 

A copy of the formal complaints and a copy of the Department's report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaints in which it denied owing the amount claimed. 

Although the amount involved in the complaints exceeds $3,000.00, 
the parties waived oral hearing, and the shortened procedure provided in 
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the Rules of Practice (7 CFR 47.20) is therefore applicable in this pro- 
ceeding. Pursuant to such procedure complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant filed a 
statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Northwest Fruit Sales, Inc., is a corporation whose 
address is P.O. Box 257, Monitor, Washington. 

2. Respondent, The Norinsberg Corporation, is a corporation whose 
address is 145-A New York City Terminal Market, Bronx, New York. At 
the time of transactions involved herein respondent was licensed under 
the Act. 

3. On or about August 9, 1977, complainant sold and shipped to re- 
spondent in Bronx, New York, under its order No. 2494, 348 bags of 
12/3#, 2%” Fancy Red Delicious apples and 502 bags of 12/3#, 244” Fan- 
cy Red Delicious apples on an open basis. 

4. On or about November 7, 1977, respondent issued an account of 
sales to complainant showing gross proceeds on the apples covered by 
complainant’s order No. 2494 in the gross amount of $5,370.48, with 
169 dumped, and net proceeds after deduction of commission, freight, 
storage and loading of $2,785.83. 

5. On or about September 20, 1977, complainant sold and shipped 
from Emmett, Idaho, to respondent, under its order No. 4011, 1,287 car- 
tons of U.S. No. 1 late Italian prunes, 30 pounds net weight, on an open 
basis. 

6. On or about November 10, 1977, respondent issued an accounting 
to complainant for the prunes covered by complainant’s order No. 4011, 
in the gross amount of $3,088.80, and the net amount of $1,179.92, af- 
ter deduction of commission and freight. 

7. On or about October 5, 1977, under order No. 4025, complainant 
sold to respondent 900 cartons of Extra Fancy Red Delicious apples, con- 
sisting of 255 cartons of size 100’s, 275 cartons of size 113’s, 309 cartons 
of size 125’s, and 61 cartons of size 138’s, on an open price basis. 

8. On or about November 10, 1977, respondent issued an accounting 
to complainant showing gross proceeds for the 900 apples covered by 
complainant’s order No. 4025, in the total amount of $5,664.50, and the 
net amount of $2,938.05, after deduction of commission and freight. 

9. On or about October 6, 1977, complainant sold to respondent under 
order No. 4026, 682 cartons of Extra Fancy Red Delicious TP apples, 
consisting of 22 size 100’s, 348 size 113’s, 160 size 125’s, and 145 size 
138’s; and 240 cartons of Fancy Red Delicious apples consisting of 62 
size 100’s, 80 size 113’s, 32 size 125’s, and 66 size 138’s, or a total of 915 
cartons on an open basis. 
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10. On or about November 11, 1977, respondent issued an accounting 
to complainant on the apples covered by complainant’s order No. 4026 
showing gross proceeds of $5,658.40, and net proceeds of $2,787.56, af- 
ter deduction of commission and freight. 

11. On or about October 8, 1977, complainant sold to respondent un- 
der order No. 4027, 805 cartons of Extra Fancy Red Delicious TP apples, 
consisting of 172 size 100’s, 207 size 113’s, 251 size 125’s, and 175 size 
138’s; and 200 cartons of Fancy Red Delicious TP apples, consisting of 
35 size 100’s, 71 size 113’s, and 94 size 125’s, on an open basis. 

12. On or about November 11, 1977, respondent accounted to com- 
plainant for the apples covered by complainant’s order No. 4027, in the 
gross ainount of $6,058.00, and the net amount of $2,939.70, after de- 
duction of commission and freight. 

13. On May 6, 1977, respondent sent complainant the following tele- 
gram: 


CONFIRMING OUR PHONE CONVERSATION STARTING WITH YOUR 
FIRST SHIPMENT DATED 4/29/77. IT IS FULLY UNDERSTOOD THAT 
EACH SHIPMENT IS ON AN OPEN BILLING BASIS, TO BE PRICED AF- 
TER SALE AND ALSO DUE TO THE POOR CONDITIONS AND GRADING 
ON VARIOUS LOADS YOUR FULL AUTHORITY TO MAKE ANY NECES- 
SARY ADJUSTMENTS THAT MIGHT ARISE AFTER SALE. THERE- 
FORE PLEASE CORRECT YOUR INVOICES #2326 DATED 4/29 AND 
2322 DATED 4/28 AND SEND CORRECTED COPIES STATING “OPEN 
BILLINGS” AS PER OUR AGREEMENT. 


On May 13, 1977, complainant sent respondent the following mailgram 
in reply: 


YOUR MAY 6 WIRE RECEIVED AND CONDITIONS AGREED TO WITH 
THE FOLLOWING STIPULATION AS PER YOUR PLAN CONVERSA- 
TION OF MAY 9 ALL DIRECT SALES SHALL BE F.0.B. PRICING AND 
BROKERAGE BASIS. ALL FRUIT HANDLED FOR OUR ACCOUNT 
SHALL BE DEFERRED BILLING AT COMMISSION OF 15%. 


14. An informal complaint was filed on June 5, 1978, which was with- 
in nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


At the outset we are confronted with a very difficult question as to the 
contractual terms, if any, agreed to between complainant and respond- 
ent. Section 207 of the Uniform Commercial Code provides in relevant 
part as follows: 


(1) A definite and seasonable expression of acceptance or a written con- 
firmation which is sent within a reasonable time operates as an accept- 
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ance even though it states terms additional to or different from those of- 
fered or agreed upon, unless acceptance is expressly made conditional on 
assent to the additional or different terms. 


(2) The additional terms are to be construed as proposals for addition to 
the contract. Between merchants such terms become part of the contract 
unless: 


(a) the offer expressly limits acceptance to the terms of the offer; 
(b) they materially alter it; or 


(c) notification of objection to them has already been given or is given 
within a reasonable time after notice of them is received. 


The official comments to paragraph 1 of the above quoted section of 
the U.C.C. state in relevant part that: 


This section is intended to deal with two typical situations. The one is the 
written confirmation, where an agreement has been reached either orally or 
by informal correspondence between the parties and is followed by one or 
both of the parties sending formal memoranda embodying the terms so far as 
agreed upon and adding terms not discussed. The other situation is offer and 
acceptance, in which a wire or letter expressed and intended as an acceptance 
or the closing of an agreement adds further minor suggestions or proposals 
such as “ship by Tuesday,” “rush,” “ship draft against bill of lading inspection 
allowed,” or the like... . 


If we look at the two telegrams in isolation, the second telegram ap- 
pears to fall within paragraph (2) (b) of the above-quoted section of the 
U.C.C. in that it constitutes a material alteration of the terms expressed 
in the first telegram sent by respondent. However, the second telegram 
refers to respondent’s plan in a conversation of May 9 and appears to 
set forth the terms agreed to between the parties in such conversation. 
It is apparent, therefore, that there was a verbal agreement 
reached between the parties subsequent to the May 6 telegram and the 
May 13 telegram therefore does not fall within paragraph (2) (b) of 
U.C.C. §207. Furthermore, neither complainant nor respondent deny 
that the telegram of May 13 represents the agreement which was 
reached between them, although complainant seeks to show that the 
particular transactions which are the subject of the complaint were out- 
side such agreement. Respondent even undertakes to explain what was 
meant by the words “direct sales” in the May 13 telegram by alleging 
that a direct sale meant a sale to the respondent with shipment direct to 
the ultimate retailer, whereas the sales for complainant’s account on a 
deferred billing basis were shipments to respondent for respondent to 
distribute. Complaint does not contest this interpretation of the May 13 
telegram. If we attempt to give some meaning to the phrase in the May 
13 telegram “Your May 6 wire received and cunditions agreed to”, it 
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would seem necessary that the stipulation contained in the May 13 tele- 
gram be interpreted so as not to completely eradicate all of the terms set 
forth in the May 6 telegram. While the term “deferred billing” is not de- 
fined in the Department’s regulations and has not fixed meaning within 
the perishable industry, one of the meanings sometimes assigned to the 
term “deferred billing,” conforms with the terms expressed in the May 6 
telegram “open billing basis, to be priced after sale. . .” We therefore 
conclude that this was the meaning ascribed to the term “deferred bill- 
ing” by both parties. 

Complainant contends that the transactions which are the subject of 
the complaint were outside the agreement reflected by the May 13 tele- 
gram, and that pursuant to an oral agreement between complainant and 
respondent, reached during a personal visit by George Kirschner, presi- 
dent of complainant corporation with Robert Norinsberg, president of 
respondent corporation, the subject transactions were billed on an f.o.b. 
basis. There are two problems with this contention by complainant: 
First, complainant has only the uncorroborated testimony of its presi- 
dent that there was such an oral agreement; and second, complainant 
was in the habit of sending f.o.b. confirmations relative to other transac- 
tions, shipped to respondent for respondent to distribute, that were 
clearly under the May 13 agreement. See Exhibit B to complainant’s 
Opening Statement. We conclude that the transactions which are the 
subject of the complaint herein were under the agreement reflected by 
the telegram sent on May 13. The f.o.b. confirmations sent by complain- 
ant relative to such transactions therefore fall within paragraph (2) (b) 
of section 2-207 of the Uniform Commercial Code quoted above. As is 
stated in the official comments relative to paragraph (2) “. . . any addi- 
tional matter contained in the confirmation or in the acceptance falls 
within subsection (2). . .”, and it is clear that the f.o.b. confirmations ma- 
terially altered the May 13 agreement between the parties, and there- 
fore constituted “proposals for addition to the contract” which did not 
“become part of the contract”. 

An examination of the documentation supplied by complainant rela- 
tive to the subject transactions shows that each of the transactions in- 
volved the shipment of commodities to respondent for respondent to dis- 
tribute, rather than a sale to respondent with shipmen’ direct to the ulti- 
mate retailer. Therefore the “deferred billing” or “open billing basis, to 
be priced after sale. . .” terms apply to the subjecf*transactions. Unfor- 
tunately, however, respondent did not deal with the subject transactions 
on a deferred billing or open basis, but rather on a consignment basis. 
The Uniform Commercial Code, §2-305, provides in relevant part that 
“the parties if they so intend can conclude a contract for sale even 
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though the price is not settled. In such a case the price is a reasonable 
price at the time for delivery if. . . (b) the price is left to be agreed by the 
parties and they fail to agree. . .” InJ. Macchiaroli Fruit Co. v. Ben Gatz 
Co., 38 A.D. 565 (1979), we found that the parties in contracting for an 
“open sale” meant essentially the same thing as the term “price arrival” 
which is defined in the Department’s regulations. It was also held in that 
case that the two terms were substantially equivalent. It is clear that the 
price arrival or open term does not contemplate a consignment sale of 
the produce for the shipper’s account but rather a reference to actual 
market prices as established by sales of produce on the destination mar- 
ket shortly after time of delivery. Under such terms the parties are ex- 
pected to communicate with each other and agree upon a price after the 
commodity arrives at destination. In the absence of such a price having 
been agreed to by the parties in reference to the subject transactions, we 
will assign a reasonable price at time for delivery on the basis of avail- 
able Market News Service reports. In the absence of market price quota- 
tions on a particular commodity complainant will of necessity be left 
with the amounts reported for such commodity in respondent’s account- 
ing to complainant. See J. Macchiaroli Fruit Co., at pp. 572-573. 

As to the Fancy Red Delicious apples shipped on August 9, 1977, we 
are unable to find quotations for similar apples in the market reports for 
the week of August 9, 1977, applicable to New York City. Complainant 
had the burden of proving damages resulting from respondent’s failure 
to conform to the open price terms of their contract, and has failed to do 
so as to the August 9, 1977, transaction. Respondent accounted for the 
August 9 shipment of apples on November 7, 1977, in the net amount of 
$2,785.83. Such amount has already been paid to complainant. 

As to the September 20, 1977, shipment of U.S. No. 1 Italian prunes 
(see Findings of Fact 5 and 6), the market reports for the Hunts Point 
Market in New York City for September 26, 1977, show 30 pound car- 
tons of Italian type U.S. No. 1 prunes from Idaho selling for $7.50 to 
$8.00 per carton. The 1,287 cartons of prunes shipped by complainant to 
respondent would therefore have a value of $9,652.50, from which 
should be deducted the $1,600.00 freight charge paid by respondent and 
a 15% commission, leaving a net amount of $6,604.62. Of this amount 
respondent has already paid complainant $1,179.92, leaving a balance of 
$5,424.70. However, complainant has limited itself in the formal com- 
plaint to a claim of $4,611.58 as to the prunes and such is therefore the 
maximum amount that we will allow. Respondent’s failure to pay com- 
plainant $4,611.58 for the prunes is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

As to the Extra Fancy Red Delicious apples covered by Findings of 
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Fact 7 and 8, and shipped on October 5, 1977, the New York City market 
report for Tuesday, October 11, 1977 (the preceding Monday was a holi- 
day), shows cartons of size 100’s at $12.50 to $13.50, size 113’s at $12.00 
to $12.50, and size 125’s at $11.50. There is no quotation for size 138’s, 
and therefore we will allow the $6.00 reported by respondent in its ac- 
counting of November 10 as the value of the 61 cartons of 138’s. The 
gross value of the apples therefore was $10,407.00, from which should 
be deducted a 15% commission and $2,160.00 in freight, for a net 
amount of $6,685.95. Of this amount respondent has already paid com- 
plainant $2,938.05, leaving a balance due of $3,747.90. We therefore 
find that respondent’s failure to pay complainant the sum of $3,747.90 
on the shipment of October 5, 1977, is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

As to the shipment of Extra Fancy Red Delicious and Fancy Red Deli- 
cious apples on October 6, 1977, we will use the same Tuesday, October 
11, 1977, market report. Such report does not show any quotation for 
Fancy Red Delicious apples from Washington. However, the report does 
show prices of $6.00 to $6.50 for New Jersey Red Delicious apples with 
no grade mark, sizes 64 to 125’s. We will use the higher of these prices, 
or $6.50 as a reasonable price for Fancy Red Delicious apples of the quot- 
ed sizes and the $5.10 price quoted by respondent in its accounting for 
the 66 cartons of size 138 Fancy Red Delicious apples. The total value of 
the October 6, 1977, shipment of apples was therefore $8,800.60. From 
this amount should be deducted a 15% commission and $2,305.00 in 
freight, for a net amount of $5,175.51. Of this amount respondent has 
already paid complainant $2,787.56, leaving a balance due of $2,387.95. 
Respondent’s failure to pay complainant the sum of $2,387.95 on the Oc- 
tober 6, 1977, shipment of the apples is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 

As to the apples shipped on October 8, 1977, and covered in Findings 
of Fact 9 and 10, we will use the New York City market report for 
Wednesday, October 12, 1977. Such report shows U.S. Extra Fancy Red 
Delicious apples from Washington state selling at the following prices: 
size 100’s $12.50 to $13.00, size 113’s for $12.00 to $12.50, and size 
125’s for $11.50. There are no quotations for U.S. Extra Fancy Red Deli- 
cious apples, size 138’s, from Washington state, and also no quotations 
for Fancy Red Delicious apples from Washington state. We will there- 
fore use quotations for Red Delicious apples with no grade mark from 
New Jersey, size 64 to 215’s, which are quoted at $6.00, and the price 
shown on respondent’s accounting for the 173 cartons of Extra Fancy 
Red Delicious size 138’s, or $6.00, and the 35 cartons of Fancy Red De- 
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licious size 138’s, or $5.10. The total value of the October 8 shipment 
was therefore $9,786.50, from which should be deducted a commission 
of 15% and freight in the amount of $2,512.50, for a net amount of 
$5,806.02. Of this amount respondent has already paid complainant 
$2,939.70, leaving a balance due of $2,866.32. Respondent’s failure to 
pay complainant the amount of $2,866.32 on the October 8, 1977, ship- 
ment of apples is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


The total amount which we have found due herein from respondent to 
complainant is $13,613.75. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, the sum of $13,613.75, with interest thereon at the 
rate of thirteen (13) percent per annum from November 1, 1977, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 20,296) 


PREFERRED TOMATO CORP. v. COLUMBUS FRUIT COMPANY, INC. PACA 
Docket No. 2-5498. Decided December 30, 1980. 


Existence of contract—Burden of proof, failure to sustain— Independent 
sales-—Reparation awarded 


Where originally complainant allowed respondent to purchase on credit, then changed the 
payment terms to c.o.d. for all future transactions. Respondent failed to prove an 
existance of a contract covering the entire course of dealing with complainant, thus 
each of the shipments is considered an independent sale. Respondent’s failure to pay 
the full invoice price is in violation of the Act. Complainant is awarded additional 
reparation for fees and expenses. 


Andrew Y. Stanton, Presiding Officer. 
Samuel A. Miller, Atlanta, Ga., for complainant. 
Frederick M. Luper, Columbus, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $49,663.00 in connection with the 
sale to respondent of numerous lots of perishable agricultural commodi- 
ties in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complaint. 

An oral hearing was held in Columbus, Ohio, on May 1, 1980, at which 
both parties were represented by counsel. At the hearing, one witness 
testified on behalf of complainant and one on behalf of respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Preferred Tomato Corp., is a corporation whose ad- 
dress is 6400 Powers Ferry Road, N.W., Suite 380, Atlanta, Georgia. 

2. Respondent, Columbus Fruit Company, Inc., is a corporation whose 
address is 4561 E. 5th Ave., Columbus, Ohio. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

3. During the period from approximately October 7, 1978, through 
February 20, 1979, complainant sold and shipped to respondent a total 
of 81 lots of perishable agricultural commodities, for purchase prices, af- 
ter adjustment, totalling $51,028.00. Respondent received and accepted 
them. It was agreed that respondent would pay transportation costs. In 
addition, it was understood by both parties that respondent would have 
as much as 60 days after delivery to pay for each lot. As of March 1, 
1979, respondent had not paid any part of the $51,028.00. 

4. On approximately March 1, 1979, the parties agreed to change the 
payment terms on future sales to require respondent to pay cash imme- 
diately upon delivery. In accordance with these terms of payment, re- 
spondent, from March 1979 through August 1979, purchased numerous 
lots of produce from complainant, paying a total of $68,658.90. 

5. From approximately March 1979 through June 1979, respondent 
made payment on its indebtedness regarding the 81 lots it had previous- 
ly purchased on credit, reducing such indebtedness to $49,613.00. Re- 
spondent has not, to date, made any further payments on this debt. 
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6. During August 1979, complainant insisted that respondent pay for 
all future purchases with certified checks. Respondent refused, and no 
further transactions took place between the parties. 

7. Complainant filed suit against respondent in the Franklin County 
Ohio Court of Common Pleas on July 29, 1979, concerning the subject 
matter here in dispute. The suit was dismissed without prejudice on De- 
cember 10, 1979. 

8. Complainant filed an informal complaint on June 19, 1979, which 
was within 9 months from the time of the cause of action herein accrued. 
A formal complaint was eventually filed on September 14, 1979. 


CONCLUSIONS 


Before proceeding to the merits, we must first deal with a procedural 
matter raised by respondent. Respondent claims that, since the formal 
complaint was not filed until September 14, 1979, those transactions in 
the complaint which involved shipments delivered to respondent on or 
before November 14, 1978, are not subject to the Secretary’s jurisdiction 
herein, in accordance with 7 U.S.C. 499f (a) ). That provision sets forth 
the jurisdictional requirement that a complaint be filed within 9 months 
from the time the cause of action accrues. If we were to hold September 
14, 1979, as the date the complaint was filed, it would eliminate from 
our consideration any shipments delivered to respondent prior to De- 
cember 14, 1978. However, the Department’s Rules of Practice provide 
(at 7 CFR 47.3) that a complaint may be filed informally, so long as the 
essential facts of the transactions are set forth. This rule is not contrary 
to the dictates of the Act. The Auster Company, Inc. v. Nash-DeCamp 
Company, 19 A.D. 1299 (1960). Since complainant filed an informal 
complaint meeting these criteria on June 19, 1979, such complaint was 
timely with respect to all transactions accruing subsequent to Septem- 
ber 14, 1978, which includes all transactions involved herein. 

Turning to the merits, it was stipulated to at the hearing that, as of 
June 18, 1979, there was a balance due from respondent to complainant 
of $49,613.00 for the purchase of many lots of perishable agricultural 
commodities in interstate commerce. Respondent argues that if all pay- 
ments made by it to complainant were credited to the earliest unpaid 
transactions, there would be no default, in light of the terms of payment 
which the parties agree were originally in effect; that respondent would 
have up to 60 days to pay for each lot, and that a running debt of up to 
$30,000.00 could be maintained. Respondent also argues that complain- 
ant, by changing the terms of payment from credit to cash on delivery, 
and applying respondent’s payments made on this cash basis to the most 
current purchases rather than to the unpaid balance accumulated when 
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credit terms were permitted, effectively prevented respondent’s per- 
formance. Prevention of performance was further brought about, re- 
spondent asserts, by complainant’s instance in August 1979 that re- 
spondent make future payments by means of certified checks. 

Respondent’s arguments all rest on the premise that the agreement it 
had with complainant to allow respondent to purchase on credit, to 
maintain a running debt of $30,000.00, and to make payment up to 60 
days after delivery of each lot, was intended to cover every transaction 
engaged in with complainant. Thus, according to this premise, complain- 
ant’s changing of the payment terms violated these contractual provi- 
sions and was responsible for any failure of performance by respondent. 
The validity of respondent’s arguments are dependent on our acceptance 
of this premise. 

Respondent, as the party claiming the existance of a contract covering 
the entire course of dealing, involving many shipments, has the burden 
of proof with respect to this affirmative defense. Boston Frozen Foods, 
Inc. v. Regional Sales Corp., 34 A.D. 509 (1975). The instant case is very 
similar to Boston Frozen Foods, Inc. There, it was concluded that the re- 
spondent, who was claiming that each of three shipments purchased 
from the complainant was subject to one contract covering complain- 
ant’s entire lot, had failed to meet its burden of proof, as respondent’s al- 
legations were not found to be supported by documentary evidence, re- 
spondent’s version of the contract being based solely on “speculation.” 
The same conclusion holds true for the present case. Respondent has pre- 
sented no evidence which would indicate that its original understanding 
with complainant as to payment terms was intended to apply to all lots 
shipped by complainant. There was, thus, a separate contract for every 
shipment. Accordingly, complainant was not in breach of contract by in- 
sisting in March 1979 on cash on delivery for future shipments, and re- 
spondent’s assent to these terms, which it does not dispute, obligated it 
to comply with them as long as they were in effect. During the period of 
time such terms were in effect, respondent’s cash payments were right- 
fully applied by complainant to the individual shipments delivered to re- 
spondent, rather than to the outstanding balance that existed with re- 
spect to the lots that had been purchased on credit. In addition, com- 
plainant was not in breach of contract by demanding in August 1979 
that any future purchases by respondent would have to be paid for with 
a certified check. Respondent was free to reject these terms and termi- 
nate its future dealings with complainant, which it, in fact, did. 

Respondent admits that it had not paid complainant the $49,613.00 
which it and complainant had agreed was due to complainant as of June 
19, 1979, based on respondent’s purchase and acceptance of the perish- 
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able agricultural commodities sold by complainant on credit. Having ac- 
cepted the produce, respondent became liable for the contract price, less 
any damages due to breach of warranty, which claim of damages has not 
been made herein. See The Garin Company v. Gelman Commission Co., 
32 A.D. 223 (1973). Respondent is, therefore, liable to complainant for 
that $49,613.00, and its failure to pay such sum to complainant consti- 
tutes a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 

Complainant, as the prevailing party herein, is entitled to an award of 
fees and expenses in accordance with section 7 (a) of the Act (7 U.S.C. 
499g (a)) and section 47.19(d) of the Rules of Practice (7 CFR 
47.19 (d) ). Complainant submitted, in a timely fashion, a claim for fees 
and expenses in the amount of $2,245.55. Such claim was served upon 
respondent and no objection was filed. Upon examination, the claim for 
fees and expenses appears well founded, except for the claim of $68.70 
for subsistence and mileage for Mrs. Thomas Sain, complainant’s book- 
keeper. Section 47.19 (d) (2) (ii) of the Rules of Practice (7 CFR 
47.19 (d) (2) (ii) ) authorizes an award of fees and mileage “for necessary 
witnesses.” Mrs. Sain did not testify at the hearing and was, thus, not a 
necessary witness. Therefore the award of fees and expenses to com- 
plainant will be limited to $2,176.85. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $49,613.00, with interest thereon at the 
rate of 13 percent per annum from January 1, 1979 until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, the sum of 
$2,176.85, with interest thereon at the rate of 13 percent per annum 
from the date of this order, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20, 297) 


BUSHMAN’S INC. v. SOL SALINS, INC. PACA Docket No. 2-5581. De- 
cided December 31, 1980. 


Contract, failure to meet specification—Rejection, with reasonable 
cause—Dismissal 


Where the potatoes complainant shipped to respondent did not meet the contract specifica- 
tions, respondent’s rejection of the potatoes was justified. Therefore, the complaint 
is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
Howard B. Silberberg, Arlington, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,069.90, in connection with a shipment of 
potatoes in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent, and respondent filed an 
answer denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00. Therefore, the shortened procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. The par- 
ties were given an opportunity to submit further evidence in the form of 
sworn statements and to file briefs. Complainant filed an opening state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushman’s Inc., is a corporation whose address is 
P.O. Box 167, Rosholt, Wisconsin. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 1325 
5th Street, N.E., Washington, D.C. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On or about October 16, 1979, complainant sold to respondent and 
shipped from Wisconsin to respondent in Washington, D.C., one truck- 
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load containing 100 50-lb. sacks of B# size U.S. No. 1 washed red pota- 
toes, and 775 50 lb. sacks of A size U.S. No. 1 washed red potatoes, at 
$8.10 per hundred weight delivered, or a total of $3,543.75. It was 
agreed between the parties that the potatoes were to have “good color 
and good skin”. The contract was negotiated by T. Clifton Howard, Co. a 
broker in Washington, D.C. 

4. The potatoes arrived at respondent’s place of business in Washing- 
ton, D.C. on the morning of October 18, 1979. Such potatoes were feder- 
ally inspected at 9:45 a.m., with the following results in relevant part: 


TRAILER LIC.: B17919NC. 
KIND: Refrig., Mech. 


WHEREINSPECTED: Applicant’s Platform 
Condition of Equipment: Temperature controls: In operation. 


Products Inspected: Round Red POTATOES in mesh window paper bags printed: “Ail 
Star, 50 Ibs. net wt.” or printed: “Hy-Land Lakes, U.S. No. 1, 
50 #lbs. net, grown & packed by Herbert Wolter, and Antigo, 
Wisc.” 


Applicant States: 875 Bags. 
Condition of Load: 
& Conditioners: Through, 4 to6 Rose, 7 Layers, Crosswise, Lengthwise Load 


Temperature Product: Ranges 45 to 46°F. 


Size: All Star Lot: Generally 1 1/2 to 2 1/4 inches in diameter. Hy-Land Lakes Lot: 
Generally 2 to 3 3/4 inches in diameter with 40% or more 2 1/2 inches or 
larger. Each lot offsize within tolerance. 


Quality: AllStar Lot: Mature, clean, fairly well to well shaped and fairly bright. 


Hy-Land Lakes Lot: Clean, mostly slightly skinned, some moderately 
skinned. Mostly fairly well, some well shaped and fairly bright to bright. 
Each Lot: Grade defects average within tolerance. 


Condition: Each lot: Firm. No Soft Rot. 


Grade: AllStarLot: U.S. No.1, B Size. 
Hy-Land Lake Lot: U.S. No. 1, Size A, 2 inch minimum. 


REMARKS: Inspection and certificate restricted to product and lading in approximate- 
ly 500 bags being unloaded at time of inspection. 


5. Prior to 1:00 p.m., E.S.T., on October 18, respondent rejected the 
potatoes and gave notice of such rejection to complainant. Complainant 
then removed the potatoes from respondent’s place of business and con- 
veyed them to McDonnell & Blankfard, Inc. in Jessup, Maryland, to be 
sold for complainant’s account. McDonnell and Blankfard, Inc. rendered 
an accounting to complainant on December 17, 1979, showing gross pro- 
ceeds of $3,258.75 from the sale of the subject potatoes, with expenses 
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in the total amount of $684.90, and net proceeds of $2,573.85. The ac- 
counting from McDonnell & Blankfard, Inc. did not show any dates for 
any of the sales of the potatoes. 

6. A formal complaint was filed on February 20, 1980, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


At the outset it should be noted that under normal circumstances the 
comment in the inspection report under the heading of “remarks”, that 
approximately 500 bags were being unloaded at the time of inspection, 
would have led us to the conclusion that the subject potatoes were ac- 
cepted by respondent. The only circumstance under which the unloading 
of product would not be considered an acceptance is when such unload- 
ing is for the necessary purpose of inspection of the product. See Pope 
Packing & Sales v. Santa Fe Vegetable Growers Coop Association, 38 
A.D. 101 (1979). While it is possible that the unloading spoken of in the 
inspection certificate was for the purpose of inspection there is no indi- 
cation in the record in this case as to what the purpose of such unloading 
was. However, both complainant and respondent consistently maintain 
throughout the record in this proceeding that there was a rejection of 
the subject potatoes which resulted in complainant assuming control of 
such potatoes and having them resold for complainant’s account. Both 
parties by allegation and by their actions have treated the commodity as 
rejected and we therefore find that there was such a rejection. 

Where a commodity is rejected the burden is on the shipper to prove 
both the contract terms and the shipper’s compliance with such contract 
terms. Produce Brokers & Distributors v. Monsour’s, 36 A.D. 2022 
(1977). A primary issue herein concerns whether the contract between 
the parties contained a specification that the potatoes were to be “good 
color and good skin”. Complainant did not include in its complaint an al- 
legation that such was a term of the contract. However respondent in its 
answer maintains that the broker specified to complainant’s representa- 
tive when the sale was negotiated that the potatoes were required for 
consumer packaging in transparent 5 pound and 10 pound bags and that 
such potatoes must therefore have good color and good skin. The 
confirmation of sale issued by the broker does not include these terms. 
However, in a letter to the Department on February 8, 1980, the broker 
who negotiated the sale maintained that there was a specific under- 
standing between himself and Mr. Darrel Koehler of complainant’s firm 
that the potatoes would meet the specification “good color and good 
skin”. Had complainant offered a statement by Mr. Koehler in rebuttal 
to the broker’s statement we would have found in favor of complainant 
on this issue due to the failure of the confirmation to include such 
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specification. However not only did complainant fail to submit a state- 
ment in rebuttal by Mr. Koehler, it failed entirely to deny that the 
specification “good color and good skin” was part of the contract. In a 
statement by Suzanne Kekar, secretary of complainant corporation (no- 
where is it stated that such secretary had any personnel knowledge or 
connection with the subject negotiations), it is alleged that the “broker 
did not specify that customer packs be in transparent 5 and 10 bags. The 
confirmation reads 50 #Vent Vu which is exactly how they were packed 
and shipped.” It is further stated “inspection shows that potatoes met all 
grade requirements. Slight skinning and ‘feathering’ are not serious con- 
ditions and do not affect marketing quality. It is impossible to be much 
better than this load of potatoes.” This statement by complainant’s sec- 
retary is as close as complainant ever gets to addressing the subject of 
whether or not the specifications “good color and good skin” were a part 
of the contract. We conclude that such specifications were a part of the 
contract. 

We come now to the question of whether the subject potatoes met the 
specification used by the parties. The specification “good skin” is no- 
where defined in any of the Department’s regulations. The U.S. Stand- 
ards for Grades of Potatoes do not contain any grade requirements as to 
maturity for U.S. No. 1 potatoes. However such standards do set forth 
definitions of terms in regard to skinning as follows: 


(a) The following definitions provide a basis for describing lots of potatoes as to 
the degree of skinning whenever description may be appropriate: 


(1) “Practically no skinning” means that not more than 5 percent of the pota- 
toes in the lot have more than one-tenth of the skin missing or “feathered”; 


(2) “Slightly skinned” means that not more than 10 percent of the potatoes 
in the lot have more than one-fourth of the skin missing or “feathered”; 


(3) “Moderately skinned” means that not more than 10 percent of the pota- 
toes in the lot have more than one-half of the skin missing'or “feathered”; and 


(4) “Badly skinned” means that more than 10 percent of the potatoes in the 
lot have more than one-half of the skin missing or “feathered”. (7 CFR 
2851.1549) 


The Potato Inspection Instructions for the use of fresh fruit and vege- 
table inspectors make it clear that when a term such as “mostly” or 
“some” is used in conjunction with the term “slightly skinned” or 
“moderately skinned” the lot percentage expressed in the regulations 
quoted above is superseded by the term “mostly” or “some”. Thus, the in- 
spection of the subject potatoes shows that 55 to 90% (which is the 
meaning of “mostly”) of the subject potatoes were slightly skinned, i.e. 
had more than 1/4 of the skin missing or feathered, and 10 to 25% 
(which is the meaning of “some”) were moderately skinned, i.e. had more 
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than 1/2 of the skin missing or feathered. We conclude that the subject 
potatoes did not meet the contract specification used by the parties of 
“good skin”. Therefore respondent’s rejection was justified. The com- 
plainant should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20, 298) 


B. W. KIRSCH v. HOWARD FARMS, INC. PACA Docket No. 2-5614. De- 
cided December 31, 1980. 


Specified delivery date, failure to prove—Acceptance—Reparation awarded 


Where respondent failed to sustain its burden of proof of a specified delivery date, and 
since respondent accepted the cabbage, it is liable for the full purchase price thereof. 
Respondent’s counterclaim is dismissed. 


George S. Whitten, Presiding Officer. 
Roger Robinson, Raymondville, Tex., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $92,134.12, in connection with the sale to re- 
spondent of 33 truckloads of cabbage in interstate commerce. 

A copy of the formal complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying liability to com- 
plainant by reason of what amounts to a set off and counterclaim arising 
out of complainant’s alleged failure to deliver the 33 truckloads of cab- 
bage to respondent in a timely manner. Complainant filed a reply to re- 
spondent’s set off and counterclaim denying the substantive allegations 
thereof and any liability to respondent. 
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Although the amount involved in the complaint and counterclaim ex- 
ceeds $3,000.00, both parties waived oral hearing. Accordingly, the 
shortened procedure provided in section 47.20 in the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure the parties were 
given an opportunity to file further evidence in the form of sworn state- 
ments, however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, B. W. Kirsch, is an individual whose address is P.O. 
Box 899, Raymondville, Texas. At the time of the transactions involved 
herein complainant was not licensed under the Act. 

2. Respondent, Howard Farms, Inc., is a corporation whose address is 
P.O. Box 1, Francher, New York. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about September 6, 1978, complainant sold to respondent 33 
truckloads of cabbage at an agreed price of 7¢ per pound. Between the 
dates of April 26, and May 25, 1979, complainant shipped to respondent 
33 truckloads containing a total of 1,290,036 pounds of fresh large U.S. 
No. 1 cabbage having a total purchase price of $92,134.12. 

4. The informal complaint was filed on January 7, 1980, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent in its answer admitted acceptance of the 33 truckloads of 
cabbage but alleged that it failed to pay complainant the agreed price be- 
cause of losses suffered by respondent due to late shipment of the cab- 
bage by complainant. Respondent states that the oral contract of Sep- 
tember 6, 1978, specified that shipment was to begin the first part of 
February, 1979, and that since shipment did not begin until late April, 
1979, respondent had to ship 67 loads of cabbage intended for the open 
market in order to honor its contracts. Respondent alleges that in doing 
so it suffered losses in the amount of $166,470.50 and asserts that such 
amount should be set off against the $92,134.12 purchase price of the 33 
loads of cabbage sold to respondent by complainant, leaving a net 
amount due to respondent from complainant under respondent’s coun- 
terclaim of $74,336.38. 

Complainant in is reply to respondent’s set off and counterclaim al- 
leges that the contract of September 6, 1978, specified no delivery date 
for the cabbage and was in addition subject to acts of God. Complainant 
states that the cabbage crop froze in January of 1979, and that immedi- 
ately thereafter complainant contacted respondent, requested that they 
come to Raymondville to view the cabbage crop and to make a determi- 





1574 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D, 1572 


nation of what course of action should be followed. Complainant states 
that immediately thereafter Steve Howard, president of respondent vis- 
ited complainant and viewed the damage suffered by the cabbage and at 
that time requested complainant to replant the crop in order that the 
contract be consumated. Complainant states that the crop of cabbage 
was immediately replanted, produced and shipped in due course. We 
note that in the reply to the informal complaint, dated February 4, 1980, 
respondent makes no allegation that there was a failure on the part of 
complainant to ship cabbage in a timely manner. Instead respondent 
made the following statement: 


At this point in time, we are awaiting a determination on our formal complaint 
against the Orval Kent Food Co., Inc. At such time when respondent on that claim 


pays us, we will have the funds to, in turn, pay B. W. Kirsch for this cabbage. You 
will be kept informed of any progress in this matter. This has seriously hurt our 
position to be able to complete our dealings with Mr. Kirsch, financially. 


Complainant also points out in his reply to respondent’s answer that 
no mention was made by respondent of tardy delivery at any time until 
the filing of respondent’s answer on May 28, 1980. In addition, as we 
have stated before, complainant alleges that the contract between the 
parties specified no delivery date for the cabbage. We find that respond- 
ent has failed to meet its burden of proof that there was a specified deliv- 
ery date for the cabbage. See Newmiller Farms v. Nicolls, 36 A.D. 1230 
(1977). 

Since respondent has admitted acceptance of the subject cabbage it is 
liable to complainant for the full purchase price thereof. Respondent has 
filed to prove its defense as alleged in its answer, set off and counter- 
claim. Accordingly respondent is liable to complainant for the full pur- 
chase price of the cabbage or $92,134.12. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. Since re- 
spondent’s counterclaim was based on the affirmative defense such 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $92,134.12, with interest thereon at the 
rate of 13% per annum from June 1, 1979, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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ORDER ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
STAY ORDER 
(No. 20,299) 


DIETZ & KOLODENKO v. FOOD SERVICE UNLIMITED INCORPO- 
RATED. PACA Docket No. 2-5579. Order issued November 
20, 1980. This proceeding is stayed pending resolution of the 
Bankruptcy petition. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL 
OFFICER 


ORDERS OF DISMISSAL 


(No. 20,300) 


KAPLAN’S FRUIT & PRODUCE CO., INC. v. GENBROKER CORPORATION altla 
GENERAL BROKERAGE CO. PACA Docket No. 2-5637. 
Order issued November 5,1980. Settlement between parties. 


(No. 20,301) 


PROCESSED Foops, INC. v. MORTON Foops, INC. PACA Docket No. 
2-5461. Order issued December 30,1980. | Complainant filed 
suit in state court with same allegations. This case is dismissed. 


(No. 20,302) 


6 L’S PACKING COMPANY v. C. H. ROBINSON COMPANY. PACA Docket 
No. 2-5600. Order issued December 31, 1980. Settlement be- 
tween parties. 


(No. 20,303) 


C. H. ROBINSON COMPANY v. 6 L’S PACKING COMPANY. PACA Docket 
No. 2-5601. Order issued December 31, 1980. Settlement be- 
tween parties. 
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(No. 20,304) 


FRUIT PAK, INC. v. HARVEST HOUSE MARKETING CORPORATION, 
USA. PACA Docket No. 2-5619. | Order issued December 31, 
1980. Settlement between parties. 


(No. 20,305) 


PROFFER WHOLESALE PRODUCE, INC. v. RUFUS GEORGE BULLOCK, JR., 
d/b/a R. G. BULLOCK PRO. Co. PACA Docket No. 2-5643. Or- 
der issued December 31, 1980. Settlement between parties. 


(No. 20,306) 


A.R.Z. POTATO v. FRANK DONIA COMPANY. PACA Docket No. 
2-5525. Order issued December 29, 1980. 


ORDER GRANTING RECONSIDERATION AND AMENDING 
PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on July 11, 1980, awarding reparation to complainant against re- 
spondent in the amount of $1,728.87, with interest thereon at the rate 
of 13 percent per annum from October 1, 1978, until paid. Subsequently, — 
respondent filed a timely petition for reconsideration alleging that com- 
plainant had previously been paid, as an undisputed amount, $1,474.00 
of the amount awarded. A copy of the petition was served upon com- 
plainant by letter of September 16, 1980, and complainant was granted 
15 days from date of receipt of such letter to file its comment on the pe- 
tition for reconsideration. Complainant has not responded to the peti- 
tion and accordingly such petition is granted. The order of July 11, 
1980, is hereby amended to require the payment by respondent, within 
30 days of the date of this order, of reparation in the amount of $254.87, 
with interest thereon at the rate of 13 percent per annum from October 
1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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REPARATION AWARDED—DEFAULT ORDERS 
(No. 20,307) 


PACIFIC FARM COMPANY uv. B. CIMINO & SONS PRODUCE INC. PACA 
Docket No. RD-81-8. Reparation of $1,239.00 with 13 percent 
interest from December 1, 1979, awarded complainant against re- 
spondent in order issued November 4, 1980. 


(No. 20,308) 


VAL-MEX FRUIT COMPANY, INC. v. JUAN SUSTAITA d/b/a J. SUSTAITA & 
Co. PACA Docket No. RD-81-9. Reparation of $25,134.96 
with 13 percent interest from January 1, 1980, awarded complain- 
ant against respondent in order issued November 4, 1980. 


(No. 20,309} 


M & M TOMATO Co., INC. v. THE CHOPPIN BLOCK OF HOUSTON, INC. a/t/a 
THE CHOPPIN BLOCK. PACA Docket No. RD-81-10. Repara- 
tion of $9,786.50 with 13 percent interest from February 1, 1980, 
awarded complainant against respondent in order issued November 
4, 1980. 


(No. 20,310) 


OLMART, INC. v. JARJURA & SONS CoO. PACA Docket No. RD-81- 
11. Reparation of $3,941.69 with 13 percent interest from Feb- 
ruary 1, 1980, awarded complainant against respondent in order is- 
sued November 19, 1980. 


(No. 20,311) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE Co. v. B. CIMINO & SONS 
PRODUCE INC. PACA Docket No. RD-81-12. Reparation of 
$2,072.50 with 13 percent interest from February 1, 1980, awarded 
complainant against respondent in order issued November 19, 
1980. 


(No. 20,312) 


NICHOLAS ADAMUCCI d/b/a ADAMUCCI FARMS v. RIVERHEAD FOOD TER- 
MINAL. PACA Docket No. RD-81-14. Reparation of 
$2,400.00 with 13 percent interest from October 1, 1979, awarded 
complainant against respondent in order issued November 19, 
1980. 
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(No. 20,313) 


SIGNAL PRODUCE CO. v. KASA LTD. PACA Docket No. 
RD-81-15. Reparation of $42,572.65 with 13 percent interest 
from May 1, 1980, awarded complainant against respondent in or- 
der issued November 19, 1980. 


(No. 20,314) 


TEDDY BERTUCA d/b/a TEDDY BERTUCA COMPANY v. HARDCASTLE PRO- 
DUCE Co., INC. PACA Docket No. RD-81-16. Reparation of 
$1,662.00 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued November 19, 
1980. 


(No. 20,315) 


ROBERT O. LEWIS v. VIRGIL I. CRAGAR, JR. d/b/a CRAGAR WATERMELON 
Co. PACA Docket No. RD-81-17. Reparation of $3,093.00 
with 13 percent interest from October 1, 1979, awarded complain- 
ant against respondent in order issued November 20, 1980. 


(No. 20,316) 


ASSOCIATED POTATO GROWERS, INC. v. HUEY MORRIS, JR. d/b/a MORRIS 
PRODUCE. PACA Docket No. RD-81-18. Reparation of 
$10,075.50 with 13 percent interest from February 1, 1980, 
awarded complainant against respondent in order issued November 
20, 1980. 


(No. 20,317) 


W. M. ERCANBRACK Co., INC. v. MT. MADONNA NATURAL JUICES, 
INC. PACA Docket No. RD-81-19. Reparation of $13,275.60 
with 13 percent interest from April 1, 1980, awarded complainant 
against respondent in order issued December 2, 1980. 


(No. 20,318) 


MITCHELL AND SOLLENBERGER a/t/a EGG HARBOR ORCHARD, INC. v. 
MICHIGAN QUALITY Foops, INC. PACA Docket No. RD- 
81-20. Reparation of $23,059.55 with 13 percent interest from 
January 1, 1980, awarded complainant against respondent in order 
issued December 2, 1980. 





MISCELLANEOUS 
Cite as 39 A.D. 1579 


(No. 20,319) 


TOMATOES, INC. v. A.C. PRODUCE, INC. PACA Docket No. RD-81- 
21. Reparation of $4,180.65 with 13 percent interest from Janu- 
ary 1, 1980, awarded complainant against respondent in order is- 
sued December 2, 1980. 


(No. 20,320) 


RAYMON J. LAND v. HUEY MORRIS, JR. d/b/a MORRIS PRODUCE. 
PACA Docket No. RD-81-23. Reparation of $26,121.38 with 13 
percent interest from July 1, 1980, awarded complainant against 
respondent in order issued December 2, 1980. 


(No. 20,321) 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. MUNCHY PRODUCE 
INC. PACA Docket No. RD-81-24. Reparation of $936.00 
with 13 percent interest from February 1, 1980, awarded complain- 
ant against respondent in order issued December 3, 1980. 


(No. 20,322) 


MARTIN PRODUCE CO., INC. v. JIMMY SHMON d/b/a JIMMY SHMON COMPA- 
NY. PACA Docket No. RD-81-25. Reparation of $6,231.85 
with 13 percent interest from February 1, 1980, awarded complain- 
ant against respondent in order issued December 3, 1980. 


(No. 20,323) 


DAL-DON PRODUCE Co., INC. v. C& W SALES, INC. PACA Docket No. 
RD-81-26. Reparation of $12,651.59 with 13 percent interest 
from July 1, 1980, awarded complainant against respondent in 
order issued December 3, 1980. 


(No. 20,324) 


HI-LAND POTATO CO. v. HARDCASTLE PRODUCE Co., INC. | PACA Dock- 
et No. RD-81-27. Reparation of $1,571.25 with 13 percent in- 
terest from March 1, 1980, awarded complainant against respond- 
ent in order issued December 3, 1980. 
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(No. 20,325) 


STARR PRODUCE Co., INC. v. FINK’S POTATO SERVICE. PACA Docket 
No. RD-81-28. Reparation of $1,425.00 with 13 percent inter- 
est from June 1, 1980, awarded complainant against respondent in 
order issued December 15, 1980. 


(No. 20,326) 


PAT WOMACK INC. v. A.C. DISTRIBUTING Co. PACA Docket No. 
RD-81-29. Reparation of $3,046.40 with 13 percent interest 
from February 1, 1980, awarded complainant against respondent in 
order issued December 15, 1980. 


(No. 20,327) 


MORNINGSIDE PRODUCE, INC. v. A. C. DISTRIBUTING CoO. PACA Dock- 
et No. RD-81-30. Reparation of $4,830.25 with 13 percent in- 
terest from April 1, 1980, awarded complainant against respondent 
in order issued December 15, 1980. 


(No. 20,328) 


BALL BROKERAGE COMPANY, INC. v. NORTH AMERICAN PRODUCE DIS- 
TRIBUTORS, INC. PACA Docket No. RD-81-31. Reparation of 
$40.00 with 13 percent interest from May 1, 1980, awarded com- 
plainant against respondent in order issued December 23, 1980. 


(No. 20,329) 


JOHN VENA, INC. v. PRODUCE ASSOCIATES INC. PACA Docket No. 
RD-81-32. Reparation of $1,100.00 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in 
order issued December 23, 1980. 


(No. 20,330) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY v. AZTECA 
PRODUCE. PACA Docket No. RD-81-33. Reparation of 
$4,111.25 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued December 23, 1980. 
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(No. 20,331) 


SUNNY FARMS, INC. v. RASHED CORPORATION a/t/a JOHNNY’S FRUIT MAR- 
KET. PACA Docket No. RD-81-39. Reparation of $3,630.00 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued December 23, 1980. 


(No. 20,332) 


ALEX BORDGES Co. v. SAM WANG FooD Corp. PACA Docket No. 
RD-81-34. Reparation of $11,415.75 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in 
order issued December 24, 1980. 


(No. 20,333) 


JOE BYRD d/b/a JOE BYRD PRODUCE v. R & J PRODUCE COM- 
PANY. PACA Docket No. RD-81-35. Reparation of 
$2,370.00 with 13 percent interest from July 1, 1980, awarded 
complainant against respondent in order issued December 24, 1980. 


(No. 20,334) 


G. A. FUNDERBURK Co., INC. v. R & J PRODUCE COMPANY. PACA 
Docket No. RD-81-36. Reparation of $8,349.55 with 13 percent 
interest from July 1, 1980, awarded complainant against respond- 
ent in order issued December 24, 1980. 


(No. 20,335) 


MAINE FARMERS EXCHANGE v. REDI PEEL, INC. PACA Docket No. 
RD-81-38. Reparation of $2,901.80 with 13 percent interest 
from June 1, 1980, awarded complainant against respondent in 
order issued December 24, 1980. 


ORDERS OF DISMISSAL ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 20,336) 


VERDE FARMS CO. a/t/a SANDRA DISTRIBUTORS v. ATLAS MELON 
Co. PACA Docket No. RD-79-350. Order issued November 
4, 1980. Settlement between parties. 
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(No. 20,337) 
PANDOL BROTHERS, INC. v. KALER PRODUCE COMPANY, INC. PACA 


Docket No. RD-79-401. Order issued November 4, 1980. Set- 
tlement between parties. 


(No. 20,338) 


JOE PHILLIPS, INC. v. SOUTHERN INSTITUTIONAL FOOD SALES & SERVICE, 
INC. PACA Docket No. RD-79-365. Order issued November 
19,1980. Settlement between parties. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Denial of Motion to Reopen After Default 
(No. 20,339) 
BALDWIN FARMS, INC. v. T & G BROKERAGE Co. and/or NICK GRAM, 


SR. PACA Docket No. RD-79-369. Order issued December 
24, 1980. The stay order of September 22, 1980, is vacated, the de- 


fault order of August 19, 1980, is reinstated, and respondent’s mo- 
tion to reopen after default is denied. 
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